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Fair Access to Energy Coalition’s “Top 14” Critical Corrections for the Draft 
Report to Congress Under Section 1813 of the Energy Policy Act of 2005 

1. The Draft Report ignores the President’s national energy policy.  The Draft 
Report utterly fails to evaluate the impact of tribal energy right-of-way monopolies 
on President Bush’s policy of promoting America’s energy independence through 
enhanced reliance on domestic energy sources.  Every cost, fee, tax, risk and 
uncertainty imposed on the U.S. energy market will distort the supply decisions of 
energy distribution utilities and their customers.  In the case of natural gas, such 
fees make foreign liquefied natural gas relatively more attractive.  The Draft 
Report fails to contend with these important  competitive dynamics.  It does not 
address the obvious collision between the current tribal right-of-way policy and 
the President’s profound commitment to ensuring America’s energy future and 
reducing its dependence on off-shore energy sources. 

 
2. Congress can and must reasonably reconcile tribal sovereignty with the 

need of all Americans for reliable, affordable sources of energy.  The Draft 
Report ignores concrete examples of such reasonable reconciliation between 
tribal sovereignty and other public interests.  For example, the Indian Mineral 
Development Act and the Indian Gaming Regulatory Act require modest 
limitations on tribal sovereignty designed to enhance the contracting parties’ 
economic relationship. The final report should include these examples to 
illustrate that a reasonable balance between tribal self-determination and self-
governance, on the one hand, and sound national energy policy, on the other 
hand, is fully possible in the light of Congressional experience.   

 
3. Tribal sovereignty is not unlimited.  The Draft Report‘s description of tribal 

sovereignty is incomplete and inaccurate.  The Draft Report overlooks well 
established constitutional, statutory, and decisional law which finds that 
Congress has plenary authority over Indian affairs.  South Dakota v. Yankton 
Sioux Tribe, 522 U.S. 329, 343 (1998) (“Congress possesses plenary power over 
Indian affairs, including the power to modify or eliminate tribal rights.”) (Internal 
citations omitted).  “Plenary” has been defined as “[f]ull, entire, complete, 
absolute, perfect, unqualified.”  BLACK’S LAW DICTIONARY 1154 (6th ed. 1990).  In 
sum, tribal sovereignty is always subject to Congressional determination.  Only 
by recognizing Congress’ plenary authority can the final report fulfill its specific 
mandate to recommend “appropriate standards and procedures for determining 
fair and appropriate compensation to Indian tribes for grants, expansions, and 
renewals of energy ROWs on tribal land”.  EPAct § 1813(b)(2).   

4. The Draft Report ignores important infrastructure distinctions found in the 
very text of Section 1813.  Congress directed the Departments of Energy and 
the Interior jointly to conduct “an analysis of relevant national energy 
transportation policies relating to grants, expansions and renewals of energy 
rights-of-way on tribal lands.”  No where in the Draft Report is the monopoly 
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power tribes effectively exercise acknowledged, particularly in right-of-way 
renewals and in grants/expansions of geographically constrained energy 
pathways (due to terrain or urban “chokepoints”).  Optimal outcomes are more 
likely where each side has plausible choices and cost-effective alternatives to a 
negotiated arrangement.  Otherwise, tribes can hold hostage energy 
infrastructure to extract “consent” payments that approximate the sunk cost of 
existing infrastructure or the avoided costs of build-around infrastructure.  Nor 
does the Draft Report acknowledge that successful tribal-industry negotiations 
only tend to occur where the two sides’ interests are aligned: for example, in the 
areas of on-reservation energy exploration/production and local energy 
distribution.  The Draft Report utterly fails to discuss, analyze, and evaluate these 
important complexities and nuances, despite Congress’ clear direction in Section 
1813 that the Departments do so. 

 
5. Many Indian treaties have already expressly conferred the signatory tribe’s 

consent to federally permitted utility rights-of-way.  In such cases, the 
treaties both delineate and circumscribe the tribe’s sovereignty by explicitly 
granting prospective and continuing consent to rights-of-way, for as long as the 
treaties are in force.  The Draft Report ignores the role of treaties in Indian law 
and in Congress’ consideration of appropriate standards and procedures for 
determining fair and appropriate compensation to Indian tribes for rights-of-way 
under the treaties.  The final report should acknowledge that these treaties are 
controlling and cannot be abrogated by regulatory fiat – or by tribal ambitions to 
withhold consent that has already been given. 

 
6. The Draft Report’s conclusions that “most energy ROW negotiations are 

completed successfully” and that “the problem may be self-limiting” are 
superficial and irrationally exuberant.  The Draft Report’s pronouncement that 
right-of-way negotiations are generally completed “successfully” is naïve and 
immediately begs many questions.  At what price to the public interest were 
those negotiations concluded?  How did the outcomes compare to the results 
that would have been achieved had well-established fair market value and U.S. 
constitutional just-compensation principles governed the negotiations?  For 
whom were the negotiations “successful”?  Who was the champion of ratepayers 
and consumers in private negotiations between sovereign tribes and federally 
regulated cost-of-service infrastructure firms?  The Draft Report superficially and 
inaccurately confuses mere closure of a ROW negotiation with “success” in the 
public interest.  Equally misplaced is the Draft Report’s assertion that the right-of-
way problem is “self-limiting”.  That assertion erroneously assumes that the 
environmental, cultural, archaeological, permitting, raw material, labor, 
construction, installation-disruption and other tangible and intangible costs of 
build-around solutions to extreme right-of-way demands are low. Indeed, in 
cases where those alternatives simply do not exist, the build-around or 
alternative infrastructure costs are theoretically infinite.  In those cases, there are 
no limits.  Just as, nearly a century ago, Congress found no reason to expect 
private landowner ambitions to capture public infrastructure benefits would be 
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“self-limiting”, there is no reason for such misplaced optimism about tribal 
landowner self-restraint. 

 
7. Fair Market Value is a lawful, effective and universally recognized valuation 

standard for both private and public lands.  The United States Constitution 
and its underlying statutes require “just compensation” to Indian tribes for the use 
of tribal lands in the public interest.  The 1948 Indian Right of Way Act also 
requires the Secretary of the Interior to ensure that right-of-way compensation is 
“just.”  Fair market value is the governing standard where landowners are 
sovereign.  At every level of government, including tribal, local statutes determine 
just compensation by relying on the property’s fair market value.  The federal 
government has used fair market value to calculate and compensate tribes for 
their land under the Indian Claims Commission Act and other statutes.  It uses a 
similar standard in valuing Indian land consolidations.  Numerous tribal 
governments use an identical fair market value, just compensation standard 
when valuing their own constituent’s property interests.  Given the 1948 Act’s 
command that compensation be “just,” there is no principled reason to exempt 
tribal rights-of-way from a fair market value, just compensation standard.  

 
8. In the private sector, and outside the realm of tribal lands, eminent domain 

serves to discipline private landowner ambitions to capture the public 
benefits of crossing energy infrastructure.  The desire of tribes to obtain 
energy right-of-way fees based on the value of infrastructure to the public – as 
opposed to any diminution of tribal land values resulting from the installation and 
presence of the infrastructure – is not a new phenomenon.  Ranchers and 
farmers in the developing West tried to do the same thing before Congress 
intervened in the first half of the 20th century by delegating the condemnation 
authority of the United States to regulated and certificated transportation and 
energy infrastructure stakeholders. The mere availability of those rarely used 
eminent domain powers – and the attendant objective, judicial process of 
determining the truth about just compensation – governs landowner rent-seeking 
ambitions and produces generally reasonable, moderate, and negotiated 
outcomes concerning just compensation. The Draft Report does not reflect any of 
these public policy concepts.   

 
9. The Federal Government’s trustee responsibility is fully consonant with 

reform of current tribal right-of-way policies. The Draft Report fails to 
recognize that a competent and enlightened trustee looks after the long-term 
interest of the beneficiary and that, even in the short-term, a reliable and 
transparent valuation standard is necessary.  Failure to implement a right-of-way 
acquisition and renewal process that is consistent, transparent, objective and 
reasonable will mean that any tribe can demand exorbitant, unreasonable, 
economically stagnating, and self-defeating right-of-way “consent” fees.  This will 
only serve to increase Indian Country’s energy isolation, discourage job creation 
and investment, and postpone the long-overdue economic development and 
national economic participation of Native Americans.  Because there are 
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currently no standards whatsoever, the status quo carries an inherent risk of 
underpayment to tribes. 

 
10. Current tribal energy right-of-way tactics are forcing energy companies to 

cancel needed infrastructure projects or route other projects around tribal 
lands, costing consumers hundreds of millions of dollars and resulting in 
underdeveloped energy infrastructure.  The Draft Report erroneously 
suggests that delaying, canceling, or re-routing energy infrastructure costs are 
not consequential.  This suggestion stands in stark contrast to industry’s Indian 
project submissions.  For example, Sempra Energy’s submission, which is one of 
many illustrations and is discussed in detail herein, shows that current tribal right-
of-way policy imposed $1.5 billion in additional costs on a project intended to 
serve consumers’ energy and reliability needs in southern California – an area 
designated by DOE as a “Critical Congestion Area” in the national power 
transmission network. 

 
11. Today’s cases of tribal over-reaching bode ill for the future if the process 

for negotiating Indian rights-of-way is not reformed.  By focusing on history, 
the Draft Report fails to evaluate the impact of current tribal right-of-way policy on 
future energy infrastructure investments.  By narrowly focusing on the 
transportation rate impact, the Draft Report fails to address all direct and indirect 
aspects of the current tribal ROW policy’s cost to national welfare.  The Draft 
Report fails to evaluate the current policy’s impact on energy commodity prices – 
not merely transportation rates – paid by consumers due to reduced 
infrastructure optionality in accessing electricity power plants and gas supply 
basins.  The Draft Report ignores the distorting impact of the tribal right-of-way 
phenomenon on supply source decision-making by utilities that serve residential 
and business consumers, particularly the incentives utilities will have to turn to 
foreign sources of energy.  The Draft Report overlooks other indirect cost 
impacts, such as the wasteful environmental, construction and input costs arising 
from energy infrastructure stakeholders choosing to avoid tribal lands.  Without 
even considering the increased costs of new construction, FAIR estimates that 
the current policy will likely increase existing energy infrastructure costs 
needlessly and by over $700 million annually as tribes and energy companies 
begin renewing energy rights-of-way now existing on tribal land (as many as 271 
in the next 15 years). 

 
12. The Congressional options proposed in the Draft Report should be 

restructured to address the criteria Congress specified.  Section 1813 
requested a study outlining “standards and procedures for determining fair and 
appropriate compensation” for “grants, expansions and renewals” of rights of 
way.  Any option sent to Congress that lacks standards and procedures is merely 
a "no action" alternative.  Thus, the current Draft’s Options (a) and (b) are two 
sub-options under one non-option:  the status quo, which lacks any standards or 
procedures.  They should be deleted as inconsistent with the statutory directive.  
Option (c) proposes some potentially useful standards but because it allows 
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either party to reject values resulting from the standards, it fails entirely to provide 
a procedure as Congress has requested.  Option (c) should therefore be revised 
to provide either the procedure developed in Option (d) or another procedure.  
Finally, the Final Report should provide specific options to be used for renewals 
and expansions of existing rights-of-way, where sovereignty considerations are 
reduced and the potential for over-reaching is at its zenith.   

 
13. The Draft Report does not evaluate at all the looming collision between 

tribal right-of-way “consent” tactics and the exclusive jurisdiction of the 
Federal Energy Regulatory Commission (FERC) to certificate interstate 
energy transmission infrastructure, and approve its abandonment, in the 
public interest.  Under both the Federal Power Act and the Natural Gas Act, 
FERC is charged with the exclusive and preemptive federal authority to issue 
certificates of public convenience and necessity for, respectively, electricity and 
gas transmission infrastructure in interstate commerce.  Current tribal right-of-
way “consent” demands encroach on FERC’s sole jurisdiction to determine the 
location of interstate energy infrastructure, and to decide when that infrastructure 
serves – and no longer serves – the public interest.  Indeed, there is no indication 
that FERC has even been consulted in the preparation of the Draft Report.  
Substantial and relevant subject matter expertise, experience, and wisdom are 
resident at the Commission on the matters addressed in the preparation of the 
Draft Report, and Congress ought to have the full benefit of FERC’s insights in 
the Final Report.  

14. The Draft Report’s failure to assess the costs and benefits of the options it 
has offered to Congress flouts established principles of sound public 
policy analysis. The federal government has long recognized that sound public 
policy-making requires rigorous cost-benefit accounting of current and proposed 
rules and policies.  The Draft Report fails to provide information on the national 
costs and benefits of even current tribal ROW policy, let alone any of the other 
options that it identifies.  The Departments also appear not to have carried out 
Section 1813’s requirement of direct consultation with consumers and relevant 
governmental entities at the state and local levels to discern their perspectives 
about the impact of current policy and about any need for reform.  The opinions 
of businesses, tribes and their hired consultants simply do not capture the scope 
of the empirical inquiry Congress has requested.  Because the Draft Report does 
not even attempt to provide the cost-benefit data Congress requires to take 
informed action, it cannot – as written – competently discharge its statutory 
mandate. 

 
### 
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Fair Access to Energy Coalition’s Requests for  
Modifications to the Draft Report to Congress  

 
September 4, 2006 

 
1. Introduction           
 
 The Fair Access to Energy Coalition (“FAIR”) respectfully submits its Requests for 
Modifications to the Draft Report to Congress, Energy Policy Act of 2005, Section 1813, Indian 
Land Rights of Way Study (“Draft”).  The Departments have requested that parties who wish to 
comment on the Draft do so by submitting specific, targeted comments or additions in order to 
facilitate the agencies’ review, revision and finalization of the Draft for submission to the 
Congress in final form by September 30, 2006.  To that end, FAIR's detailed comments below 
are structured according to the agencies own Table of Contents and are organized by section, 
beginning with Section 1.1 and continuing through the end of the Draft Report.   
 
 Moreover, in an effort to highlight and summarize for the agencies the most important 
aspects of the Draft that must be changed if the agencies are to fulfill their statutory mandate 
from Congress, FAIR also submits its "14 Critical Corrections" list for changes that should be 
included in the Final Report.  FAIR respectfully requests, at minimum, that each of the "14 
Critical Corrections" Requests for Modification be made in order to provide Congress with a 
balanced presentation of the problem facing America and some of the available solutions. 
 
 1.1. Statutory Language of Section 1813      
 1.2. Scope of Section 1813       
 1.3. Issues Raised in Scoping the Study      
 1.3.1.Tribal Sovereignty, Consent, and Self-Determination   
 
 As discussed in FAIR’s response to Ch. 2 below, the Draft oversimplifies and 
mischaracterizes the issue of tribal sovereignty.  The Draft’s one-sided description of 
tribal sovereignty in the scope section is particularly troubling since it improperly limits 
a consideration of other key national energy policies in Ch. 3, and prevents a 
representation to Congress of the full range of options in Ch. 4.  In order to set the stage 
for a balanced discussion in Chs. 2-4, the agencies should alert Congress in the opening 
section of the Final Report to several fundamental principles affecting tribal 
sovereignty and self-determination: 
 
 (1) Congress has plenary authority over Indian tribes.1  As such, Congress 
possesses wide discretion to reconcile tribal sovereignty with other important national 

                                                 
1 South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 343 (1998) (“Congress possesses 
plenary power over Indian affairs, including the power to modify or eliminate tribal 
rights.”)(Internal citations omitted).  “Plenary” has been defined as “[f]ull, entire, 
complete, absolute, perfect, unqualified.”  BLACK’S LAW DICTIONARY 1154 (6th ed. 
1990). 
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policies and goals, including the need of all Americans to have access to reliable, 
affordable energy.  See §§ 2.3 - 2.4 & Ch. 3 below;  Ex. A at 7-16. 
 
 (2) Some tribes have entered into treaties which specifically chronicle the 
tribe’s continuing consent to ROWs across their reservations, under certain 
circumstances.  In such cases, the treaties both delineate and circumscribe the tribe’s 
sovereignty by explicitly granting prospective consent for certain ROWs.  See § 2.4 
below;  Ex. A at 9-10. 
 
 (3) Tribes themselves have already relinquished some elements of their 
sovereignty in exchange for other benefits, such as contractual arrangements for 
economic gain in the context of mineral development and gaming.  See § 2.4 below;  
Ex. A at 8-9.  These examples demonstrate how tribal sovereignty can be curtailed for 
the mutual benefit of tribes and other parties in furtherance of the important national 
policy of energy reliability and affordability for all Americans. 
 
1.3.2. Increasing Costs of Energy ROWs      
 
 The Draft states “Industry parties noted concern about the increasing costs of 
energy ROW renewals because of energy companies’ investment in existing facilities 
and the potential for regulatory constraints against abandoning an energy line.”  Draft at 
5.  However, this section does not address the costs that current policy imposes on new 
construction nor does it assess the potential impact of current policy on existing 
infrastructure.  In order to provide a more complete assessment of the economic impact 
of the current ROW pricing regime, the Final Report should address the following 
concerns:  

 First, projects that are forced to build around tribal lands will traverse less 
advantageous routes, consume more resources, and/or impose a greater burden on the 
environment than would otherwise have been the case.  Several industry submissions 
point to costly examples of build-around that have already taken place and more can be 
expected as new infrastructure is constructed in regions that contain tribal lands.2 Of 
course, even if companies chose not to build around tribal lands, tribes have the ability 
and incentive to charge the companies an amount just below those build around costs.   
 
 Second, the extra expense associated with building around tribal lands impedes 
projects that would yield net benefits to consumers if fair market value (“FMV”)-based 
prices were charged on tribal lands.  Construction delays and cancellations reduce 
consumers’ access to alternative energy supplies, making them more likely to face 
greater energy commodity costs (as opposed to higher transport costs) and/or lower 
reliability than would otherwise have been the case.  
 

                                                 
2 See, e.g., Supplemental comments behalf of San Diego Gas & Electric Company 
(SDG&E) and Southern California Gas Company (SoCalGas), June 9, 2006 at 3-4.  
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 Third, many energy transporters, including Transwestern, PNM, Idaho Power, 
Southern California Gas Company (SoCal Gas) and San Diego Gas & Electric 
(SDG&E), must renew ROW associated with pivotal existing facilities within the next 
fifteen years.  Under current policy, tribes have both the incentive and the ability to 
charge ROW renewal fees that reflect the companies’ cost of uprooting their existing 
transportation infrastructure and building around the tribal lands on which they are 
currently located.3   
 
 To provide additional perspective on the costs that current ROW pricing policy 
on tribal lands has already imposed on the United States, the Final Report should fully 
address the detailed case studies provided by Sempra Energy (Sempra), which have thus 
far been omitted from consideration.  Sempra is the parent company of both SDG&E 
and SoCalGas.  Together, these companies serve 23 million electric and gas customers 
in Southern California, one of the largest customer bases of any U.S utility.4  The 
Sempra case study documents both: (1) increased energy costs and decreased reliability 
from delayed and/or cancelled projects and (2) increased transportation costs arising 
from the need to build around tribal lands.  Below, we summarize the Sempra case 
study, providing additional detail gathered from public documents. 

 

Sempra’s submission explained how the activities of the Pechanga Band 
of Luiseno Indians blocked SDG&E’s Valley-Rainbow Interconnect project, a 
$360 million dollar, 31 mile, 500 KV electric transmission line that Sempra 
proposed in 2000 to maintain reliability and serve the future energy needs of San 
Diego County residents.5  SDG&E studied more than 80 routes to determine the 
corridors for its Valley-Rainbow Interconnect project that would have the least 
impact on the residents, businesses and environment in Riverside and San Diego 
Counties.  Of these 80 routes, the preferred route was located on the southern 
and eastern boundary of the Pechanga Reservation. A second route was also 
identified; it would go through a large undeveloped parcel of land known as the 
Great Oak Ranch, west of the city of Temecula.  This route appeared potentially 
desirable because it traversed private land and it raised fewer environmental 
concerns than the third option.  The third route, situated west of Interstate 15, 
was recognized as problematic because it would traverse an environmentally 

                                                 
3 It is not unusual for energy transmission facilities to remain in service for 30 years or 
more.  Long depreciation schedules for accounting purposes are also common.  The 
long economic lives of such facilities makes it extremely wasteful to remove them from 
their current locations on tribal lands, only to rebuild them elsewhere at public expense.  
4 See Sempra Submission, May 15, 2006 at p. 1. 
5 Ibid. at p.2. 
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sensitive area, and in addition, would enter populated areas, triggering the need 
to remove businesses and homes.6

The Pechanga tribe opposed the first route and refused to grant the right of way 
at any price.  Because of the tribe’s opposition, SDG&E focused its attention on 
the second route through the privately owned Great Oak Ranch, adjacent to the 
reservation.  In March 2001, SDG&E filed an application with the CPUC for 
approval of the Valley Rainbow line and the Great Oak route.  In May 2001, the 
Pechanga tribe acquired the Great Oak Ranch.  Shortly thereafter, SDG&E was 
informed that the Tribe opposed the siting of the Valley-Rainbow Interconnect 
on the Great Oak property, much as it had previously opposed the inclusion of 
such a transmission corridor on tribal lands.7  The Pechanga subsequently 
petitioned the Bureau of Indian Affairs (BIA) to have the land placed in trust, 
effectively annexing the land into the reservation and eliminating this route as a 
potential transmission corridor.8  The Pechanga petition was successful; SDG&E 
lost its appeal of the ruling and was forced to cancel the project. As a result of 
this project not moving forward, customers in southern California will 
experience over $500 million in additional congestion9 and reliability-related 
costs until such time as an alternative transmission project can be placed in 
service.10  

As discussed in a recent Department of Energy study, Southern California 
still needs new transmission capacity to access lower cost generation outside the 
region, improve reliability, and comply with California’s renewable portfolio 
standard.11  To help meet these needs, Sempra initiated the Sunrise Power Link 

                                                 
6 See Testimony of James Avery, Senior Vice President, San Diego Gas & Electric, 
Regarding H.R. 3476 United States House of Representatives Committee on Resources 
April 17, 2002.   
7 Ibid. 
8 See, e.g., Testimony of the Honorable Marc Macarro, Chairman, Pechanga Band of 
Luiseno Mission Indians. Before the House Committee on Resources.  April 17, 2002. 

9 Congestion on an electric transmission line prevents customers in a given area from 
accessing the cheapest possible generation; instead these customers must be served by 
more expensive local sources. Congestion can be alleviated by adding new transmission 
infrastructure or new generation capacity in strategic areas. 

10 Sempra’s analysis of these costs is available for review by the Departments. 
11 See, e.g., National Electric Transmission Congestion (NETC) Study, U.S. DOE, 
(August 2006) at p. 45. As explained by DOE, “The state of California is the sixth 
largest economy in the world and had an estimated population in 2005 of over 36 
million persons.  About two-thirds of California residents live in Southern California, 
which faces rapidly growing electric demand.  The area contains important economic, 
manufacturing, military and communications centers—in total, an infrastructure that 
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project in 2005.  The Sunrise Power Link will cost over nine hundred 
million dollars more than the Valley Rainbow Interconnect would have cost and 
will traverse almost 110 additional miles. 12   In addition, Sempra is routing the 
Sunrise Power Link through the Anza-Borrego Desert State Park, a path that is 
opposed by several environmental groups.  Even within this environmentally 
sensitive area, current tribal ROW pricing policy has led Sempra to route around 
the Santa Ysabel Reservation, which will add approximately $4 million in costs 
and five miles of length to the project.   

 Many other companies have sought to avoid building on tribal lands where 
possible, an alternative that the Draft recognizes and even suggests as a potential 
solution to the policy issue at hand.13  Moreover, the build around costs that energy 
transporters and their ratepayers have thus far incurred will be just the tip of the 
iceberg, if current trends continue.  New construction of gas pipelines and electricity 
transmission capacity has been limited in recent years, at least partially due to siting 
difficulties. However, investment in gas and electric transmission is expected to 
increase significantly in the near term. 14  With an upsurge in new construction of 
electricity and natural gas transportation infrastructure in areas containing tribal 
                                                                                                                                                             
affects the economic health of the U.S. and the world.” DOE proceeds to note that 
“Electrically, this is the area south of WECC transmission path 26 or SP26….  
According to the California Independent System Operation (ISO), various combinations 
of extreme peak demand, high generation unavailability, or critical transmission losses 
could cause the SP26 area to be short on local generation and require the ISO to cut 
non-firm and firm loads to maintain grid reliability.” In this same study, DOE 
designated Southern California as one of the two areas in the country in which it is 
“critically important to remedy existing or growing [transmission] congestion problems 
because the current and/or projected effects of the congestion are severe.” (See NETC 
Study at p. viii.). 
 
12 The Sunrise Power Link project does achieve some benefits that were not available 
from the Rainbow Valley Interconnect project; in particular, the Sunrise Power Link 
allows SDG&E to access some remotely located renewable resources. 
 
13 According to a study that was commissioned by the Interstate Natural Gas 
Association of America (INGAA), the trade association for the North American 
interstate gas pipeline industry, several companies reported that they avoid locating on 
Native American lands and usually seek an alternative.  (See 
http://1813.anl.gov/documents/docs/ScopingComments/INGAA.pdf at p. 24.). 

 
14 See FAIR Supplemental Report; Ex. B at 6-7.  See also Siting Critical Energy 
Infrastructure: an Overview of Needs and Challenges, a White Paper prepared by the 
staff of the National Commission on Energy Policy (NCEP) in June 2006. The NCEP is 
a non-governmental bipartisan group of 20 energy specialists funded by the William 
and Flora Hewlett Foundation. 
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lands,15 costly construction activities undertaken solely to build around tribal lands are 
likely to increase as well.  At the same time, current policy provides tribes with both 
the incentive and the ability to acquire land at regional chokepoints.  Tribes can use this 
land to block new projects, as in the Sempra case study presented above, and/or demand 
higher ROW fees. 
 
 In addition, tribal fees for ROW associated with existing infrastructure can also 
be expected to rise as increasing numbers of ROW expire and come up for renewal.  
Although many of these ROW expiration dates remain on the horizon, the potential 
magnitude of this issue is significant.  Table 1 shows that if all natural gas pipeline 
ROW on tribal lands are renewed at a rate of $24,000 per mile per year and all electric 
transmission ROW on tribal lands are renewed at a rate of $34,000 per mile per year, 
tribes will collect over $700 million annually from the nation’s energy transporters and 
their customers.16

 
 
 
 
 
 
 
 
 
 
 

                                                 
 
15 In the case of gas pipelines, DOE states that “The current inventory of announced or 
approved natural gas pipeline projects indicates that natural gas capacity additions 
could increase significantly between 2006 and 2008” .  See 
http://www.eia.doe.gov/pub/oil_gas/natural_gas/feature_articles/2006/ngpipeline/ngpip
eline.pdf) Electric transmission capacity is also expected to expand significantly 
between now and 2010.  A recent study commissioned by the Edison Electric Institute 
(EEI) documents a large portfolio of transmission projects currently under consideration 
by its member utilities.  The study projects levels of investment in new electric 
transmission rising from 2003-2004 levels of $5 billion per year to $7 billion per year 
over the next decade and finds evidence to suggest that transmission investment could 
even rise to $10 billion or more per year.  See Energy Security Analysis, Inc.  Meeting 
U.S. Transmission Needs, Washington, DC: Edison Electric Institute, July 2005, at p. 
vii. 
 
16 Under the assumption that the pipelines and transmission lines in this analysis were 
installed many years ago and have produced no further diminution in the value of the 
property they traverse, this figure of $700 million in annual costs provides a rough 
estimate of the excess amount that would be paid to tribes, in the absence of FMV-
based fees on tribal lands. 
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Table 1 
Potential Annual ROW Fees for Existing Facilities on Tribal  

Land 
Estimated using total miles of natural gas pipeline and electric transmission 

lines on tribal lands and current ROW fees of some tribes 
    
   Natural Gas Pipelines 
    
 7468  Miles of natural gas pipeline on Native American lands 

X 80%  Percent of Native American lands which are Trust lands 
X $24,000  Dollars per mile per year ROW charge on Trust lands 
      
= $144,025,714  Dollars per year in ROW fees 
    
   Electric Transmission Lines 
    
 21225  Miles of electric transmission lines on Native American lands 

X 80%  Percent of Native American lands which are Trust lands 
X $34,000  Dollars per mile per year ROW charge on Trust lands 
      
= $579,897,321  Dollars per year in ROW fees 
    
   Total 
     
 $723,923,036  Total annual ROW fees for pipelines plus transmission lines 
    
       

 

Notes/Sources 

 

Total miles of natural gas pipelines and electric transmission lines are estimates based 
on currently available maps.  Miles of pipeline does not include midstream or gathering 
facilities.  Loop lines may also be excluded. 

   
Percent of Native American lands which are trust lands is from DOI trust report 2003 
which reports 56 million acres of tribal land, 45 million of which are trust land 

   
Annual ROW charge for natural gas pipeline is from Navajo Nation submission to 1813 
study ($22 million per year for 900 miles of pipeline) 

   
Annual ROW charge for electric transmission lines are from EEI study results submitted 
to 1813 study.  Their survey results indicated a mean of $1.7 million for a 50 year ROW. 
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1.3.3.  Decreasing Energy ROW Term of Years and Increasing  
  Negotiation Periods 
 
 The Draft does not provide an appropriate context for evaluating the effects of 
current policy on the length of ROW terms.  In order to alleviate this oversight, and 
correct other problems in the Draft’s methodology, the following changes should be 
made to the Final Report: 
 
 (1) Despite its title, this Section does not include any metrics reflecting 
declines in ROW duration.  In order to provide the appropriate context, the Draft should 
report that a survey of electric transmission ROWs across tribal land found the average 
duration of ROWs had fallen more than 35%.17

 
 (2)  The Draft states that “Tribal parties noted that each energy ROW over 
tribal lands has unique characteristics that can affect negotiation times” and proceeds to 
list six examples, including the large tracts of land involved and the potential cultural 
and religious nature of the lands that may be impacted.  Draft at 6.  This point should be 
deleted from the Final Report because it has no relevance to the issue of the rapidly 
declining duration of ROW terms for new or existing facilities.  Moreover, these 
characteristics – none of which is unique to tribal lands – do not explain why 
negotiations for renewal of existing ROWs should be long and drawn out.  The cultural 
and religious significance of tribal lands is already addressed in DOI’s existing 
regulatory process for reviewing ROW applications  
 
 (3) The Draft provides misleading quotes from the Bill Barrett Corporation 
(BBC), which is “an oil and gas exploration and production company with extensive 
operations on Tribal lands, particularly on the Ute Tribe of the Uintah and Ouray Indian 
Reservation.” As BBC acknowledges, “our experience, with its emphasis on E&P 
[exploration and production] operations rather than downstream issues [such as intra- 
and interstate gas transmission], may provide a unique perspective on the matter.”18 The 
Draft should explicitly recognize that one reason for BBC’s “unique perspective” is 
tribes’ interests with respect to on-reservation gathering systems to get their own oil 
and gas to market – interests that simply are not present when tribes negotiate ROW 
consent arrangements with regulated intra- and interstate pipelines that simply “pass-
through” tribal lands.19    Yet even for gathering lines, this Draft Section does not 

                                                 
17 See Table 1 in Draft Section 5.5.1;  Draft at 45.  
18 Comments of the Bill Barrett Corporation 1 (March 8, 2006). 
19 As discussed in the Draft, local gas gathering lines take gas from wells to 
transmission line tie-in points with the gas field.  See Draft at 3.  Gathered gas is 
compressed so that it can be moved at reasonable speed through interstate and intrastate 
gas transmission pipelines.  Transmission pipelines can be thought of as energy 
highways; they often traverse long distances to deliver gas to local gas distribution 
companies (LDCs), which distribute the gas to homes, businesses, and factories, and 

 8



present the available evidence in a balanced manner.  As discussed in the Draft’s, 
Section 5.4.2 and the HRA Appendix, the Southern Ute—one of the four tribes that 
provided the Draft’s formal case studies—used the bargaining power conferred by 
current tribal ROW policy to force companies to sell their existing gathering lines to 
them at concessionary prices.  See § 5.4 below.  Finally, the undue attention given to 
comments by BBC further reflects the lack of balance in the Draft.20

 
1.3.4. Uncertainty in Energy ROW Negotiations     
 
 The Draft states (without attribution) that tribal parties believe “imposition of a 
standard valuation methodology would result in great uncertainty about a tribe’s ability 
to exercise self-determination and to manage its energy resources.” Draft at 6.  This 
assertion is baseless and should be removed from the Final Report for two reasons: 

 First, neither DOE/DOI nor the tribes offer any evidence to suggest that 
standardized valuation methods, which apply on every parcel of federal, state, 
municipal and private land in the U.S. (with the exception of tribal lands) have created 
significant uncertainty about these entities’ rights to exercise self-determination and 
manage their energy resources.  Universally throughout other U.S. lands, public policy 
dictates that when a utility undertakes a project for the public good, the fee it must pay 
for land usage rights is based on FMV.  That is, the utility compensates the seller for 
the value of what the seller has lost in diminished land value resulting from installation 
and presence of the infrastructure, as opposed to the value to the general public from 
the infrastructure.  This policy helps to ensure (1) that landowners do not successfully 
capture for their own benefit the aggregate public welfare benefit from the 
infrastructure and (2) that utility companies do not pay monopoly prices for land use 
rights.  The system of providing perpetual ROW on private lands and transparent long-
term ROW fee schedules on public lands reinforces the FMV standard by preventing 
infrastructure stakeholders from being repeatedly “held up” after they have already 
installed significant assets in or on the landowner’s property.  Unless the agencies can 
provide analysis to support its statements on self-determination and energy resource 
management, they should be deleted from the Final Report.  

 Second, the quoted comment recognizes that there is an economic link between 
tribal contributions in energy production and fee-setting policy on tribal ROW for 
pipelines and transmission lines.  However, the Draft provides no evidence to support 
its implicit contention that the imposition of a standard valuation method for energy 
ROWs would somehow disrupt tribal energy supplies.   In fact, the existence of ROW 
valuation standards and protection against exploitation of assets in the ground at 
renewal times would improve the incentives of inter- and intrastate pipelines and 
transmission lines to locate on tribal lands, improving access to this vital infrastructure 
for tribal importers and exporters.  Moreover, the existence of these standards would 
                                                                                                                                                             
significantly, electric generators.  Oil gathering lines and oil transmission pipelines 
play similar roles to gas gathering lines and gas transmission pipelines, respectively. 
20 See Draft at 3. 
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increase the chances of consensual agreement but need only govern parties’ transactions 
in the event that they cannot agree.21      

1.3.5. Investment in Infrastructure       
 
 The Draft seeks to minimize the significance of the financial risk imposed by 
current ROW pricing policy on tribal lands by using data that are irrelevant, misleading 
or both.  The changes that should appear in the Final Report include the following:   

 (1)  The Draft states that “risks in the energy industry are widespread” and 
suggests that the Section 1813 study itself creates uncertainty.  Draft at 7.  The 
reference to the comments of the New Mexico Oil and Gas Association (NMOGA) 
regarding sources of risk in the energy industry misrepresents the clear meaning of 
the NMOGA’s comments.  As noted by NMOGA,22 one purpose of the Section 1813 
study is to reduce risk and uncertainty in the energy industry.  It would be irrational 
to fail to address this significant policy problem either because it is only one of 
many risks.  Reference to the comments of the Bill Barrett Corporation on 
uncertainty are illogical, irrelevant and should not be included in the Final Report. 

 
 (2) The Draft Report cites the results of a review of Securities and Exchange 
Commission (SEC) filings and notations of risk in those filings performed for the 
Ute Indian Tribe of the Uintah and Ouray Reservation.  This citation should be 
eliminated from the Final Report for three reasons.   
 

(a) The SEC filings do not cover ROW renewals on the horizon, only 
those that are currently under negotiation.  Hence, this analysis is 
insufficiently forward looking to address the problem at hand.  
 
(b) Even if no SEC filings categorized negotiation of tribal ROW as an 
issue material to the registrant’s total assets, this information in and of 
itself sheds no light on the issue at hand.  Tribal ROW fee increases are 

                                                 
21 Condemnation or eminent domain power encourages negotiated (non-litigated) 
outcomes with the vast majority of private landowners.  For example, EPNG, which has 
carried out eleven projects involving 2000 landowners in the last five years, has 
resorted to condemnation proceedings in only nine instances.     
22 “The one constant in New Mexico’s oil and gas industry is its ever changing nature.  
Chances in financial markets and national and international policies and events have 
and continue to affect the industry.  Additionally, fluctuating prices, supply, and 
demand contribute to the volatile nature of our industry.  Part of that volatility is 
attributable to the uncertainty associated with oil and gas pipelines that cross tribal 
lands.  This uncertainty is escalating as we see ever increasing financial demands 
placed upon oil and gas pipelines by tribal officials.  For these reasons, we applaud 
Congress’s desire to obtain from the agencies information upon which Congress might 
consider policies to bring about some stability in this segment of the industry.” 
Comments of the New Mexico Oil and Gas Association 1 (Jan. 20, 2006) at 1. 
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only a risk to transporters to the extent that the costs cannot be fully 
passed on to ratepayers.  However, even if consumers or ratepayers bore 
all the costs of ROW price increases, this would not make the current 
ROW pricing regime good public policy.  As discussed above, for a 
current or proposed rule to be deemed good public policy, the costs of the 
rule must be outweighed by the benefits.  

 
(c) The Draft Report presents an unbalanced view of the study’s 
results.  The finding that three of the 17 independent companies studied in 
the SEC filings analysis – nearly 20% -- listed negotiation of tribal ROWs 
as a material issue indicates that the issue is already significant, despite 
the fact that most renewals remain on the horizon.23   

 
1.3.6. Potential for Uncertainty Related to Trespass Situations   
 
 The Draft erroneously minimizes the impact of the current tribal consent policy 
on transportation infrastructure and does not address how trespass actions enhance 
tribal bargaining power.  In particular, the Draft Report notes that “Tribal parties stated 
that the industry parties pointed to no specific instances in which the statutory or 
regulatory requirements for tribal consent or delays in energy ROW renewals resulted 
in disruptions in energy delivery or threatened the reliability of the system.”  Draft at 8.  
This comment is misleading and should be eliminated because it suggests that the 
current policy has not already had a significant effect on the development of any energy 
infrastructure.  The Sempra case study alone provides compelling evidence refuting this 
assertion.  See § 1.3.2 above. 

 Moreover, tribes have also used the threat of trespass to effectively expropriate 
energy transportation facilities.  As detailed in the Draft’s appendix, this appears to 
have occurred in at least two cases: the Southern Ute’s negotiations with El Paso 
Natural Gas (EPNG) involving EPNG’s Colorado Dry Gas Gathering System and the 
Southern Ute bid for WestGas.  See § 5.4 below.  
 
 Finally, such a statement does little, if anything, to address the real problem of 
ROW negotiations on tribal lands.  Tribes have an incentive to protract negotiations to 
ensure that ROW holders become or remain in technical trespass.  This tactic helps to 
ensure that tribes will be “fully” compensated for trespass situations by exacting 
payment for the trespass as part of the settlement.  Regrettably, such conduct is not as 
atypical as the Draft would suggest to Congress.24  In practice, tribes have no difficulty 

                                                 
23 See Supplemental Comments of the Ute Indian Tribe of the Ouintah and Ouray 
Reservation, June 26, 2006 at 9-10. 
24 See especially www.ilwg.org/Adobe%20pdf%20files/RegistrationPacket.pdf, Online 
Registration Packet for the Indian Land Working Group’s 16th Annual Land 
Consolidation Symposium, to be held October 23-27, 2006 at Morongo Casino, Resort 
& Spa, Cabazon, California, October 23, 2006 Right Of Way Workshop Description 
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in bringing, and in fact do bring, trespass claims against energy ROW holders and 
threaten trespass proceedings against countless others.25  To inform Congress otherwise 
is to turn a blind eye to the world of ROWs on tribal lands. 
 
 In order to properly evaluate the trespass issue in the Final Report, the agencies 
should advise Congress that trespass concerns are and remain a valid sub-issue with 
respect to acquiring consent to ROWs on tribal lands, and tribal trespass threats may be 
further tilting the already lop-sided negotiating leverage the tribes enjoy, under current 
policy, to extract consent payments far in excess of reasonable, FMV amounts.  Simply 
because tribes may not ordinarily eject energy providers from their respective 
reservations does not mean that: (a) tribes forego seeking trespass damages during 
ROW negotiations or in court; (b) tribes will refrain from prolonging negotiations to 
create instances of trespass; or (c) energy providers should not be concerned that tribes 
will seek to be“fully [compensated] for trespass situations.” 

1.3.7. Cost to Customers        
 
 Although not properly recognized in the Draft, current ROW pricing policy on 
tribal lands significantly raises the costs of energy and energy transportation to 
impacted consumers.  In order to address this concern, the following changes should be 
made in the Final Report.   
 
 (1) The Draft is remiss in its failure to analyze the claim that: “tribal parties 
asserted that rising energy costs were not the result of increases in energy ROW fees 
across tribal lands” is a red herring.  Draft at 8.  There is no dispute that factors in 
addition to tribal ROW fees are raising the cost of energy and transportation to 
consumers.  However, there is also no dispute that tribal trust land ROWs can cost 
hundreds of times the amount that is actually required to make tribes whole for the 
installation and presence of America’s critical energy infrastructure.  Therefore, this 
assertion should be deleted in the Final Report.   
 
 (2) The Draft presents the results of three studies commissioned by tribes to 
measure the impact on consumer costs of energy ROW fees on tribal land.  Draft at 8-9.  
Given the detailed analyses of the serious flaws in these studies provided in FAIR’s 
Supplemental Report, the discussion of their results should be removed from the Draft 
                                                                                                                                                             
(“Discussion of case building for trespass or violations of rights-of-way involving 
utilities, . . .  Right of Way Specialists share their case histories and current efforts.”). 
 
25 See, e.g., Washoe Tribe of Nev. and Cal. v. Southwest Gas Corp., 2000 U.S. Dist. 
LEXIS 7087 (D. Nev. January 12, 2000) (pipeline allegedly built outside of right-of-
way); United States v. Pend Oreille Public Utility Dist., 28 F.3d 1544 (9th Cir. 1994) 
(trespass action for inundation of tribal lands by public utility when tribe refused 
granting of right-of-way); Northwest Pipeline Corp. v. 95-02 Acres of Land, No. 01-
628, at 3 (D. Idaho filed September 23, 2003) (right-of-way holder declared in trespass 
by Interior for constructing second pipeline along an existing easement). 
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and FAIR’s rebuttal of these analyses should be fully presented.  As discussed in the 
FAIR Supplemental Report, these studies focus on the issue of ROW renewal fees for 
existing pipelines and transmission lines on tribal lands.  Therefore these analyses 
cannot remotely tell us whether current ROW policy on tribal lands is or is not costly 
from the perspective of consumers, because they do not address how current policy 
impacts transporters’ investment incentives.  Moreover, even on the issue of ROW 
renewal fees for existing pipelines and/or transmission lines, these various analyses are 
flawed and arrive at conclusions that are in conflict with one another.  See FAIR 
Supplemental Report of June 16; Ex. B at10-12.   
 
 (3) The Draft includes FAIR’s analysis of the impact of tribal ROW pricing 
on New Mexico consumers.  Draft at 9.  However, it inexplicably excludes the analysis 
of EPNG rate impacts submitted in FAIR’s June 16 Supplemental Submission.  In order 
to present an accurate picture of the costs to consumers, the following key findings of 
this analysis should be included in the Final Report: 
 

(a) To address the renewal cost pass-through issue, EPNG’s 
ratemaking staff has quantified the impact of the Navajo ROW fee 
increase alone on its customers.26  EPNG has determined that five Arizona 
customers would pay roughly 40% of each dollar increase in Navajo ROW 
costs.27  These customers are Southwest Gas, Salt River Project 
Agricultural Improvement and Power District, Arizona Public Service, 
UniSource Energy, and New Harquahala Generation Company, LLC.28   
 
(b) These ROW costs are clearly significant for many of EPNG’s 
customers and can motivate these customers to undertake the 
economically wasteful activities that rate regulation of energy 
transportation facilities – like EPNG’s pipeline – is expressly intended to 

                                                 
26 Of course, this $22 million per year renewal fee is not the only ROW fee increase that 
EPNG and its customers are likely to face over the next 15 years.  In that timeframe, 
EPNG must also renew ROW for its pipeline with numerous other tribes including the 
Laguna, Acoma, Southern Utes, Gila River Indian Community, and Tohono O’odham.  
These tribal ROW fess are expected to add many millions more to the ROW fees EPNG 
pays each year.   
 
27 This analysis relies on EPNG’s RP05-422 rate filing cost allocation/rate design 
methods and levels of billing determinants, with one exception.  Given that Southern 
California Gas Company transitions to discount rate contracts as of 9/1/06, the SoCal 
portion of recourse rate increase calculated using the rate case levels of billing 
determinants was spread to all other customers proportionate to their share of the total 
increase without SoCal.  This analysis does not include an estimate of potential re-
allocation resulting from Article 11.2 (rate cap) application. 
 
28 New Harquahala Generating Company LLC is a 1050 megawatt natural gas fired 
power plant in Maricopa County, Arizona. 
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prevent.  In particular, the tribes’ ability to pass through monopoly ROW 
fees to LDCs that serve millions of final consumers provides those LDCs 
with incentives to seek gas deliveries from alternative sources that would 
be more costly, but for the ROW fees imposed by the tribes. 
 
(c) Many of EPNG’s customers purchase gas from other pipelines such 
as Transwestern that also face potential ROW cost increases in the near 
term.  In addition, a number of these companies face tribal land fee 
increases for ROW required by their existing pipeline and transmission 
lines, a fact completely ignored by the tribes’ experts. 

 
1.3.8. Standards for Valuing Energy ROWs on Tribal Land   
 
 Without providing any critical analysis of which valuation standard(s) are 
appropriate, the Draft merely summarizes the positions of the tribes and industry 
representatives.  Draft at 9-10.  What is clearly missing from this section, and § 4.1 
below, is any real analysis of which standards should be employed to effectuate the 
clear policy of the President and Congress of establishing reliable and affordable energy 
for all Americans.  See § 3.2 below.  In order to provide the analysis Congress 
requested in the Final Report, it is incumbent on the agencies to explain what 
standard(s) are presently used by sovereign entities for valuing ROWs.  As explained in 
§ 4.1 below, there is considerable evidence to suggest that Congress, the tribes, and the 
states use fair market value methodologies to the value of property taken (or the 
diminished value of property used) by the relevant sovereign for public use, including 
energy transportation ROWs. 
 
2. Negotiations for Energy ROWs on Tribal Land and the 
 Implications for Tribal Self-Determination and Sovereignty  
        
2.1. Statutory Background         
 
 The Draft fails to address significant issues of statutory construction and intent 
and thereby fails to provide Congress with “an assessment of the tribal self-
determination and sovereignty interests implicated by applications for the grant, 
expansion, or renewal of energy ROWs on tribal land.”  EPAct § 1813(b)(3).  In 
particular, the Draft Report fails to address the threshold question of whether Congress 
intended to extend the tribal consent requirement to all tribes based solely upon 
imposition of such a requirement for only IRA tribes in the General Right-of-Way Act 
of 1948 (“1948 Act”). 
 
 With scant attention to either statutory construction or legislative intent, the 
Draft concludes:  “when read together, the statutes empower the Secretary to require 
tribal consent for a tribe organized under the tribal organization statutes, and they vest 
the Secretary with the discretion to mandate tribal consent and other conditions, for 
ROWs across lands of other tribes.”  Draft at 13.  This conclusion is not correct.  
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Rather, a consideration of the statutory language, legislative intent, and canons of 
statutory construction indicate that Congress never intended for the consent provisions 
of the 1948 Act to apply to non-IRA tribes.  See Ex. A at 1-4.  Accordingly, the Final 
Report should be corrected to include a proper statutory analysis. 
 
2.2. Regulatory Background        
 
 The Draft does little more than parrot the existing DOI regulations involving 
tribal ROWs and entirely fails to address the fundamental reality that these regulations 
exceed the 1948 Act’s grant of authority.  As discussed in the Introduction, three 
important points regarding the scope of DOI’s consent regulations should be discussed 
in the Final Report.   
 
 First, DOI in its rulemaking capacity may neither interpret the IRA to include 
non-IRA tribes – by ignoring Congress’ statutory distinction between the two classes of 
tribes – nor may the Department extend the provision of the 1948 Act to all other ROW 
statutes.  The plain language of the 1948 Act provides that “no grant of a right-of-way over and 
across any lands belonging to a tribe organized under the [IRA] shall be made without the 
consent of the proper tribal officials.”  See 25 U.S.C. § 324.  Where, as here, the statute 
specifically “names the parties who come within its provisions, other unnamed parties are 
excluded.”  See Foxgord v. Hischemoeller, 820 F.2d 1030, 1035 (9th Cir. 1987); Silvers v. Sony 
Pictures Entertainment, Inc., 402 F.3d 881, 885 (9th Cir. 2005) (“The doctrine of expressio unius 
est exclusio alturius ‘as applied to statutory interpretation creates a presumption that when a 
statute designates certain persons, things, or manners of operation, all omissions should be 
understood as exclusions’”) (citations omitted).  Thus, the plain language of the 1948 Act 
dictates that consent is only required of those tribes organized under the IRA.  Consent is not 
required for tribes that are not so organized.  Extension of such regulations to non-IRA tribes is 
arbitrary, capricious, an abuse of discretion, and not in accordance with the law.  See 5 U.S.C. 
§ 706(2)(A). 
  
 Second, the Draft fails to address whether it was appropriate for DOI in its 
regulations to apply the requirement of tribal consent to the renewal of ROWs when 
tribal consent had already been obtained when the ROWs were originally granted.  See 
25 C.F.R. § 169.19 (renewal of a ROW may only be granted “with the consent required 
by § 169.3…”).  Given that the tribal sovereignty considerations are less acute at the 
renewal stage than at the initial grant stage, the Final Report should address this 
important distinction and present Congress appropriate options for leveling the playing 
field for the renewal of energy ROWs.  See Ex. A at 4- 5. 
 
 Third, the Draft fails to address the important issue of ROW duration under 
DOI’s regulations and practice.  In particular, there is presently a substantial 
incongruity between the language of DOI’s ROW regulations, which provide that 
ROWs for both electric transmission lines and oil and gas pipelines may be “without 
limitation as to term of years,” see, generally, 25 C.F.R. § 169.1, and DOI’s practice of 
limiting such ROWs to a term of 20 years or fewer.  The Final Report should address 
this capricious incongruity between regulation and practice within DOI, and should 
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present Congress options concerning the benefits of longer-term energy ROW consent 
arrangements.  See Ex. A at 5. 
 
2.3. Federal Policy of Tribal Self-Determination      
 
 The Draft would have Congress believe that the policies underlying the IRA and 
the Indian Self-Determination and Education Assistance Act29 must drive all decisions 
respecting ROWs and ROW statutes applicable to tribal lands.  The Draft Report should 
properly present both sides of the issue to Congress. 
 
 One of the crucial omissions of the Draft Report is that it fails to explain that 
tribes no longer possess the full attributes of sovereignty.30  To the contrary, tribal 
sovereignty is dependent upon, and subordinate to, the Federal Government.31  
Congress has the power not only to enact the IRA and other statutes expressing a 
“policy” of respect for tribal culture, rights, and traditions, but to substantively alter or 
restrict any retained sovereignty the tribes may possess.32  Congress is not limited by 
any “policy” of its own creation or, for that matter, any “policy” expressed by the 
Executive Branch.  Congress is perfectly free to carry out its responsibility under 
Article I of the United States Constitution to legislate, and it may do so by balancing 
tribal self-determination policies with other national interests and policies, including 
national energy policies.  See Ex. A at 6-7. 
  
 Moreover, Congress may diminish tribal lands and powers by statute, and such 
statutes must be interpreted to implement Congress’ clear intent.33  By failing to 
address Congress’ options to balance self-determination policy with compelling policies 
to facilitate the transport of critical energy resources, the Draft Report does not 
articulate the basis upon which Congress may undertake the options delineated in 
Section 4.4 of the Draft.  The Final Report should properly explain the limits of tribal 
sovereignty and self-determination, including Congress’ plenary authority over tribes, 
and provide Congress with the full range of options consistent with Congress’ authority 
in this area.  See Ex. A at 6. 
 
2.4. The Issue of Consent and Implications for Tribal Sovereignty 
   
 The Draft presents an incomplete and misleading view of tribal sovereignty.  In 
so doing, the Draft fails to meet its statutory responsibility to make recommendations to 

                                                 
29 Act of January 4, 1976, 88 Stat. 2203, codified at 25 U.S.C. §§ 450, et seq. 
30 See Santa Clara Pueblo v. Martinez, 536 U.S. 49, 55-6 (1978). 
31 See Washington v. Confederated Tribes of Colville Indian Reservation, 447 U.S. 134, 
154 (1980). 
32 See Washington v. Confederated Bands & Tribes of Yakima Indian Nation, 439 U.S. 
463, 501 (1979). 
33 See South Dakota v. Yankton Sioux Tribe, 522 U.S. at 357. 
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Congress that are cognizant of Congressional authority to legislate in the area of energy 
rights-of-way on tribal land.  According to the Draft, “[t]he principle of tribal 
sovereignty is central to understanding the statutory and regulatory requirement of 
consent.  A tribe’s authority to confer or deny consent to an energy ROW across tribal 
land derives from its inherent sovereignty…”.  Draft at 14.  This conclusion fails to 
address at least three fundamental limitations on tribal sovereignty. 
 
 First, Congress has plenary authority over Indian affairs.  The ultimate control 
and exclusionary power over tribal lands is committed to Congress and to the Secretary 
of the Interior in the exercise of his or her delegated authority – not to the Indian tribes 
themselves.  Cohen’s Handbook of Federal Indian Law § 4.01[2][e] at n. 141 (2005 ed.)  
For example, tribes are not permitted to grant ROWs or other interests in their lands 
unless ratified by the Secretary or authorized to do so by Congress.34  In turn, Congress 
has chosen to delegate to the Secretary, and not to the tribes themselves, the power to 
issue ROWs on tribal lands.  The Secretary grants ROWs to non-Indians under 
directives of Congress.35  Moreover, when Congress enacts a ROW statute that does not 
require tribal consent, as it has done in all general ROW statutes except for the IRA 
provision of the 1948 Act, tribes are without the power to exclude the ROW holder 
because Congress has determined tribal consent to be unnecessary.36  The Final Report 
should properly inform Congress of both the genesis and the limits of tribal sovereignty 
in order to allow Congress to better assess the array of legislative options before it.  See 
Ex. A at 7. 
  
 Second, some of the tribes have entered into treaties which specifically express 
the tribe’s continuing consent to ROWs across their reservations under certain 
circumstances.  In such cases, the treaties both delineate and circumscribe the tribe’s 
sovereignty by explicitly granting prospective consent for certain infrastructure ROWs.  
In interpreting these treaty provisions, the Supreme Court has affirmed that the tribes’ 
consent to federally-ordered works of utility in particular treaties permit utilities to 
cross their reservations without further authorization.37  Congress should be informed in 
the Final Report that certain treaties unquestionably permit the construction of utilities 
across tribal lands without relevant tribal consent.  See Ex. A at 9-10. 
 

                                                 
34 See 25 U.S.C. § 177 (“No purchase, grant, lease, or other conveyance of lands, or of 
any title or claim thereto, from any Indian nation or tribe of Indians, shall be of any 
validity in law or equity, unless the same be made by treaty or convention entered into 
pursuant to the Constitution.”).   
35 See, e.g., 25 U.S.C. § 323 (“[t]he Secretary . . . is hereby empowered to grant rights-
of-way . . . .”); 25 U.S.C. § 321 (“[t]he Secretary . . . is authorized and empowered to 
grant a right of way . . . .”). 
36 See Quechan Tribe v. Rowe, 531 F.2d at 411. 
37 See, e.g., United States v. Andrews, 179 U.S. 96, 99 (1900) (“[The Chisolm] trail . . . would 
certainly be a work of utility or necessity within the meaning . . . of the treaty.”). 
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 Third, the Draft fails to discuss those situations where tribes voluntarily 
relinquish some elements of their sovereignty in exchange for other benefits, such as 
contractual arrangements for economic gain.  Indeed, tribes are often willing to 
exchange or modify their sovereignty when market conditions make it necessary or 
desirable for them to do so.  For example, tribes on many occasions: (i) waive sovereign 
immunity, defer or relinquish taxing authority, and grant land use privileges as part and 
parcel of mineral development agreements entered into pursuant to the Indian Mineral 
Development Act (“IMDA”);38 and (ii) enter into gaming compacts that require 
sovereign immunity waivers, application of state law, income sharing, and other 
dilutions of sovereign powers.39   
 
 The primary difference between the cases in which tribes have willingly 
circumscribed their sovereignty and the case of energy ROWs is that in the latter case, 
the tribes often possess monopoly power over the economic subject at issue: a discrete 
geographic path through which energy infrastructure must pass.  The Final Report 
should consider these other examples as templates of how the undeniable need for 
energy ROWs and important principles of tribal sovereignty can be reconciled to the 
mutual benefit of tribes and industry, as well as to the aggregate benefit of the United 
States.  See Ex. A at 8-9. 
 
3. National Energy Transportation Policies Related to Grants, 
 Expansions, and Renewals of Energy ROWs on Tribal Land   
 
 As a threshold matter, Chapter 3 of the Draft reads more like a continuation of 
Chapter 2’s essay on tribal sovereignty than an attempt to address a separate request 
from Congress to provide “an analysis of relevant national energy transportation 
policies relating to grants, expansions, and renewals of energy ROWs on tribal lands.”  
EPAct § 1813(b)(4).  In short, paragraph (4) calls on the Departments to identify 
national energy transportation policies that have a bearing on, or are directly implicated 
by, grants, expansions, and renewals of energy ROWs on tribal land.  This paragraph 
was not designed to be a regurgitation of paragraph (3)’s discussion of tribal 
sovereignty considerations.  The Draft’s failure to answer the question specifically 
presented by Congress needs to be corrected in the Final Report in order for the 
Departments to fulfill their charge from Congress. 
 

                                                 
38 Act of December 22, 1982, 96 Stat. 1938, codified at 25 U.S.C. §§ 2101-2108.  
Waivers of sovereign immunity in IMDA agreements take place under the requirements 
of 25 C.F.R. § 225.21(b)(13), which requires that such agreements contain “[p]rovisions 
for resolving disputes.” 
39 See Tribal –State Gaming Compact between the Fort Mojave Indian Tribe and the 
State of California, available at http://www.cgcc.ca.gov/compacts.html; and Indian 
Tribe –State of Arizona Gaming Compact, available at 
http://www.gm.state.az.us/compacts.htm.   
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 Among the national energy transportation policies that deserve careful analysis 
in the Final Report are the following: 
 
  (1)  Implementation of the President’s national energy plan.  This 
includes decreasing America’s reliance on imported oil and gas by increasing domestic 
production and by modernizing and expanding America’s inadequate energy 
infrastructure.  See § 3.1 below. 
 

 (2) The creation of national energy corridors under EPAct2005. 
Congress has undertaken several initiatives to reduce the siting obstacles faced by 
electric transmission lines, natural gas pipelines, and other types of energy 
transportation infrastructure.  For example, Section 1221 of EPAct2005 directs the DOE 
to designate National Interest Electric Transmission Corridors in any geographic area 
experiencing electric energy transmission capacity constraints or congestion that 
adversely affects consumers.40  Section 368 of EPAct2005 is another key Congressional 
initiative designed to ease the siting of energy transportation infrastructure, particularly 
in the West.  Section 368 creates national energy corridors on federal lands in the 
Westin order to reduce regulatory hurdles to the siting of energy transportation 
infrastructure.  Although the corridors currently stop at the borders of tribal lands, it is 
important to recognize that their efficacy in easing siting constraints will be 
significantly constrained by current tribal ROW policy.41  

As discussed in detail above, under current tribal ROW pricing policy, tribes 
have both the ability and the incentive to charge companies just below build around 
costs for ROW “consent.” The full cost of crossing tribal land under an FMV pricing 
standard would be the cost of constructing pipelines or transmission lines by taking the 
most prudent, cost-effective route across tribal lands, along with the FMV price for the 
route.  The build around cost would be the cost of building pipes and/or transmission 
lines taking the best possible route around tribal lands, along with an FMV price for the 
land along the longer route.  Hence, the loss from current policy can be calculated by 
subtracting the former cost from the latter. 

The final DOE/DOI Report should provide the expected impact of current tribal 
ROW fee policy on these corridor costs.  In the absence of such information, we 
consider the impact of current tribal ROW fee policy on the price that companies would 
pay to use a new U.S. government energy corridor across the Navajo Nation.  Assuming 
that the corridor required to traverse the Navajo Nation is 800 miles long, the 
magnitude of ROW fees that would need to be paid to the Navajo Nation for this 
corridor can be estimated using current per mile tribal ROW rates. To determine the 
corridor cost, we apply the current Navajo ROW rate of $24,000 per mile (over an 
assumed 100 foot easement width) to a corridor that is 800 miles long and one mile 

                                                 
40 See § 3.2. 
41 The tribes are also clearly aware of this issue, see, e.g., http://www.ens-
newswire.com/ens/nov2005/2005-11-16-03.asp 
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wide.42 Using these figures, we find that the total cost of the corridor across the Navajo 
Nation would be over $1 billion per year.  Even if the FMV for a perpetual easement on 
this land cost $1 billion, the calculated corridor figure is still many billions of dollars 
greater because it represents a fee that must be paid every year, for decades to come.  
Moreover, this $1 billion annual figure could well be a conservative estimate of the cost 
because the current tribal ROW demands do not yet appear to fully reflect energy 
transporters’ build around costs.   

 Consistent with the Draft’s failure to consider the conflicts between the current 
tribal ROW policy and other policies that impact national energy transportation, many 
of the conclusions in § 3.1 are overly simplistic in their assumption that tribal decision-
making does and should trump all other national energy transportation policies.  For 
example, within the space of two short paragraphs, the Draft alleges “[o]verall, the 
policies put in place by Congress and the executive branch strongly support tribal 
decision-making regarding energy ROWs on tribal lands” and “[a]lthough expressed in 
much more general terms, these policies support tribal decision-making and tribal 
involvement in energy matters.”  Draft at 15.  Contrary to these blanket conclusions, 
however, the issues of tribal sovereignty and self-determination are not absolute 
principles which supersede all other national priorities.  See, e.g., §§ 2.1- 2.4 above;  
Ex. A at 10-11. 
 
 To correct the Draft’s s one-sided and unsupported conclusions in Ch. 3, the 
Final Report should discuss the following facts and considerations: 
 
 (1) The Departments of Energy and the Interior strongly support the 
President’s national energy policies. 
 
 (2) Tribal decision-making involving energy ROWs is subject to the ultimate 
will of Congress.  Tribal authority has been limited in the past through statutes and 
treaties, and it can be further modified in the future to accommodate the overriding 
national interest of providing affordable and reliable energy to all Americans, including 
Native Americans.  See Ex. A at 10-11. 
 
 (3) Holders of energy ROWs on tribal lands have legitimate expectations 
based on existing contractual rights, and they have reasonably relied on those rights in 
maintaining, developing, operating and expanding existing infrastructure dedicated to 
the public interest.  Companies have been operating for decades in the same right of 

                                                 
42 This calculation was based on the current Navajo ROW rate of $24,000 per mile 
annually over an assumed 100 foot easement width.  Assuming a corridor that is 800 
miles in length and one mile wide the total cost of the corridor would be over $1 billion 
annually.  The one mile corridor width was the minimum width suggested by 
commenters for  a mixed-use corridor should be as discussed on p. 7,“Summary of 
Public Scoping Comments for the Programmatic Environmental Impact Statement, 
Designation of Energy Corridors on Federal Land in the 11 Western States 
(DOE/EIS=0386)”, DOE/DOE, February 2006. 
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way following their investment of millions of dollars in constructing, maintaining and 
expanding pipeline and transmission systems to provide an adequate and stable supply 
of energy to residential, commercial, governmental and tribal end-users.  Nothing in the 
1948 Act or its implementing regulations authorizes the "Secretary to disregard or 
sweep aside legitimate existing contractual" or business expectations of these 
companies.  Woods Petroleum Corp. v. U.S. Dept of the Interior, 18 F.3d 854, 858 (10th 
Cir. 1994), op. adhered to on reh'g, 47 F.3d 1032 (10th Cir. 1995).  When under the 
1948 Act the Secretary determines just compensation, he must consider the decades of 
investment, reliance and expectations of companies with infrastructure in place on tribal 
lands. 
 
 (4) If Congress does not take action, impasses will greatly increase between 
ROW holders/applicants and tribes.  These impasses will threaten the expectations of 
all Americans for affordable and reliable sources of energy.  See Ex. A at 11. 
 
3.1. National Energy Transportation Policies Directly Relevant to 
 Energy ROWs on Tribal Land  
     
 It is extremely disappointing that the Departments have completely ignored the 
Administration’s important policies promoting national energy independence in 
evaluating the overall impacts of current tribal ROW policy.   
 
 First, the Draft fails to recognize how tribal ROW policy undermines the 
President’s goal of strengthening domestic energy sources, stated in his January 21, 
2006 State of the Union Address and elsewhere.  As discussed above, current tribal 
ROW policy offers a Hobson’s choice to energy transporters seeking to provide their 
customers with access to lower cost, reliable energy resources.  Either these 
transporters must: (i) incur the potentially enormous expense associated with building 
around tribal lands or (ii) cancel their projects, regardless of the value that these 
projects would provide to consumers if tribal lands were subject to FMV-pricing 
standards. Just as egregiously, current policy allows tribes to renew ROW for plant 
already located on tribal lands at fees that are hundreds of times the costs that tribes 
incur through providing these ROW.  As noted above, increased ROW fees for existing 
pipelines could be significant enough to drive LDCs to purchase liquefied natural gas 
(LNG) from foreign sources rather than domestically produced natural gas,43 and there 
are over 30,000 miles of gas and electric transmission lines alone that are currently 
located on tribal trust lands, as shown in Table 1.    
 
                                                 
43 As the President noted in his State of the Union address, “Keeping America 
competitive requires affordable energy. And here we have a serious problem: America 
is addicted to oil, which is often imported from unstable parts of the world….another 
great goal: to replace more than 75 percent of our oil imports from the Middle East by 
2025.  By applying the talent and technology of America, this country can dramatically 
improve our environment, move beyond a petroleum-based economy, and make our 
dependence on Middle Eastern oil a thing of the past.” 
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   Second, the Draft Report cites The National Energy Policy, Chapter 7, 
America’s Energy Infrastructure, A Comprehensive Delivery System, almost in passing.  
Draft at 18.  The National Energy Policy is replete with declarations calling for more 
infrastructure, dependable transportation, increased capacity, and consistent federal 
policies.  A disinterested reader of the Draft Report would never know that.  Congress 
would clearly benefit from a Final Report that gave the same energy, focus, advocacy, 
and analysis to President Bush’s own national energy policies as it gave to 
considerations of tribal sovereignty and self-determination. Such an analytical balance 
would necessarily capture the interdependent public policy issues presented and would 
serve the Congressional purpose in accurate law-making.  Simply put, the Final Report 
should evaluate current tribal ROW policies more fully through the lens of the 
President’s energy policy.  A logical starting point is the National Energy Policy itself, 
including some of its more salient statements, which follow: 
 
  Report of the National Energy Policy Development Group, May 2001 
 America's Energy Infrastructure -- A Comprehensive Delivery System 
 
        "The United States needs to modernize its energy infrastructure.  One sign of a 
lack of energy policy in recent years has been the failure to maintain the infrastructure 
needed to move energy where it is needed most."  Chapter 7, p. 1. 
 
        "Coal, natural gas and oil powered plants require dependable transportation 
infrastructure to deliver the fuels necessary for the production of electricity."  Chapter 
7, p. 1. 
 
        "Virtually all natural gas in the United States is moved via pipeline.  The current 
domestic natural gas transmission capacity of approximately 23 trillion cubic feet will 
be insufficient to meet the projected 50 percent increase in U.S. consumption projected 
for 2020.  Chapter 7, p. 11. 
 
        "An additional 263,000 miles of distribution pipeline and 38,000 miles of new 
transmission pipeline will be necessary to meet increased consumption and the new 
geographic realities of supply and demand."  Chapter 7, p. 12. 
 
        "Consistent federal, state, and local government policies and faster, more 
predictable regulatory decisions on permitting for oil and natural gas pipelines are 
needed to enable timely and cost effective infrastructure development."  Id. 

 
“Regional shortages of generating capacity and transmission constraints combine 

to reduce the overall reliability of electric supply in this country and are reducing the 
quality of power delivered to end users Chapter 7, p. 6 

 
“Growth in peak demand for electricity has far outstripped investment in 

transmission capacity.  As a result, transmission constraints could aggravate already 
limited supplies of power and could result in high prices in some areas of the country.  
Chapter 7, p.7. 
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Third, the Departments completely ignored the President’s Advanced Energy 
Initiative – a profoundly important policy initiative by the Administration that will 
clearly be needlessly burdened by the current tribal ROW policy. The Departments 
should take a close look at the President’s Advanced Energy Initiative in the Final 
Report and carefully weigh the impact of tribal ROW uncertainties on that key 
Initiative. Among the considerations addressed in the Final Report should be the 
following policy concepts taken from the White House website: 

Today, President Bush Discussed The Advanced Energy Initiative (AEI) – A 
Comprehensive Vision For A Clean, Secure Energy Future.  The President's 
Advanced Energy Initiative promotes America's four main sources of electricity: coal, 
nuclear, natural gas, and renewable sources. 

To Continue Economic Growth In A Competitive World, America Must Find 
Solutions To Its Energy Needs.  Over the past 30 years, our economy has grown three 
times faster than our energy consumption.  During that period, we created more than 55 
million jobs, while cutting air pollution by 50 percent.  But America’s dynamic economy 
is also creating a growing demand for electricity; electricity demand is projected to 
increase nearly 50 percent over the next 25 years.   

As The Global Economy Becomes More Competitive, America Must Find New 
Alternatives To Oil, Pursue Promising New Technologies, And Find Better Ways To 
Generate More Electricity.  America faces new energy challenges as countries like 
China and India consume more energy – especially oil.  Global demand for oil is rising 
faster than global supply.  As a result, oil prices are rising around the world, which leads 
to higher gas prices in America.   

The President Is Working To Meet America’s Energy Demands And The 
Challenges Of The Global Economy By Developing Clean, Domestic, Affordable 
Supplies Of Energy.  We must safeguard the environment, reduce our dependence on 
energy from abroad, and help keep prices reasonable for consumers.  

3.1.1. Indian Right-of-Way Act of 1948 and Implementing Regulations  
 
 As discussed in FAIR’s responses to Ch. 2 above, the Draft Report overlooks key 
limitations in the 1948 ROW statute and fails to consider whether DOI’s broadly-
worded regulations are lawful in the light of these statutory limitations.  See §§ 2.2 – 
2.3 above; Ex. A at 1-5.  Moreover, the Draft Report’s repeated reliance on a 1969 
House Committee Report’s citation of a subcommittee staff member’s memorandum 
demonstrates – palpably – the slim statutory reed on which DOI’s regulatory edifice in 
this area is founded.  The Draft Report’s conclusion that DOI’s implementing 
regulations are supported by the 1948 Act, Draft at 16, suffers from at least two fatal 
flaws.   
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 First and most importantly, the 1969 subcommittee staff memorandum simply 
does not say what the Draft suggests.  The House Committee on Government 
Operations recommended that the 1948 Act be amended to:  (i) address any and all 
tribes, and thereby remove the plain distinction between IRA and non-IRA tribes; and 
(ii) make tribal consent a requirement under all tribal land ROW statutes.44  This 
recommendation was never adopted by Congress.  In H.R. Rep. No. 91-78, the 
Committee recommended that consideration be given to changing the 1948 Act “to read 
as follows (add italicized words and delete words struck through):” 
 

Sec. 2.  No grant of a right-of-way over and across any lands 
belonging to a any tribe organized under the Act of June 18, 
1934 (48 Stat. 984), as amended; the Act of May 1, 1936 (49 
Stat. 1250); or the Act of June 26, 1936 (49 Stat. 1967); 
shall be made pursuant to this or any other act of Congress 
without the consent of the proper tribal officials or, if the 
Secretary of the Interior certifies that the tribe has no tribal 
officials, the approval of a majority of the adult members of 
such tribe. 

 
Id. at p. 19 (internal footnote omitted).  Congress rejected the proposal and declined to 
amend the 1948 Act to extend its consent requirement coverage to non-IRA tribes and 
to other ROW statutes.   
 
 Second, even assuming the 1969 subcommittee staff memorandum (not 
“Congress”) “approvingly cited” adoption of Interior’s 1948 Act interpretation (which it 
does not) “the authoritative statement is the statutory text [of the 1948 Act], not the 
legislative history or any other extrinsic material.”  Exxon Mobil Corp. v. Allapattah 
Servs, Inc., 125 S. Ct. 2611, 2626 (2005) (“[R]eliance on legislative materials like 
committee reports, which are not themselves subject to the requirements of Article I, 
may give unrepresented committee members – or, worse yet, unelected staffers and 
lobbyists – both the power and the incentive to attempt strategic manipulations of 
legislative history to secure results they were unable to achieve through the statutory 
text.).  Such, as is explained infra, is the case with the Report.  The thoughts of House 
subcommittee staff, even if it is adopted by a House Committee, on a possible 
amendment to the 1948 Act which was never even introduced in Congress are 
meaningless, and cannot be used either to override the plain language of the 1948 Act 

                                                 
44 See H.R. Rep. No. 91-78 at 19. 

 24



or to validate Interior’s regulations expanding the Act’s coverage and impact on energy 
ROWs.45   
 
 In sum, the Final Report should accurately inform Congress of the fact that 
Congress considered amending the 1948 Act as proposed by the 1969 House Committee 
Report, but no bill was introduced and no legislation resulted.  Moreover, the fact that 
Congress has not done so in the intervening 37 years strongly indicates that Congress is 
satisfied with the law as written.46  In sum, Congress has never “approvingly cited” 
Interior’s construction and has never indicated support for the tribal consent 
requirement.47  See generally Ex. A at 11-13. 
 
3.1.2. Historical Energy ROW Statutes and Regulations    
 
 The Draft disregards historical precedent and concludes incorrectly that it has 
been the customary practice of DOI to acquire tribal consent prior to the issuance of a 
ROW by the Secretary, regardless of whether the relevant ROW authorizing statute 
required such consent.  Draft at 13.  This is simply incorrect.  The Final Report should 
accurately reflect that DOI has repeatedly taken the position--including in 1934, 1936, 
1952, and 1968—that the tribal consent requirement does not extend to non-IRA tribes 
or to other ROW-authorizing statutes that do not by their terms require such consent.  
See Ex. A at 13-14. 
 
3.2. General Policies Relating to Energy Matters on Tribal Land   
 
 Rather than engage in careful analysis of concrete policies actually articulated by 
Congress in last year’s EPAct of 2005, the Draft offers a platitude, stating that the 

                                                 
45 See Solid Waste Agency of Northern Cook County v. Corps of Engineers, 531 U.S. 
159, 169-70 (2001) (“[F]ailed legislative proposals are a particularly dangerous ground 
on which to rest an interpretation of a prior statute…[a] bill can be proposed for any 
number of reasons, and it can be rejected for just as many others.”) (internal quotes and 
citations omitted);  see also Lyons v. Ohio Adult Parole Authority, 105 F.3d 1063, 1071 
(6th Cir. 1997) (noting that “statements made by persons in favor of a rejected or failed 
bill are meaningless and cannot be used as an extrinsic aid”), cert. denied, 520 U.S. 320 
(1997), overruled in part on other grounds by Lindh v. Murphy, 521 U.S. 320 (1997). 
46 See Escondido Mut. Water Co. v. La Jolla Band of Mission Indians, 466 U.S. at 772 
(“Since it should be generally assumed that Congress expresses its purposes through the 
ordinary meaning of the words it uses…absent a clearly expressed legislative intention 
to the contrary, [statutory] language must ordinarily be regarded as conclusive.”) 
(citation and internal quotation omitted). 
47 This is especially true in light of Congress’ understanding of Interior’s view of the 
1948 Act.  See H.R. Rep. No. 91-78 at 40-41 (noting that “it has always been 
understood . . . by officers of the Department . . . that the Secretary has the authority, 
regardless of the regulations, to grant [ROWs] on his own initiative in the case of tribes 
not organized under the [IRA]).   
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agencies find “a continuing pattern of working cooperatively with tribal governments 
and with tribal consent.”  Draft at 17.  The Final Report should include a discussion of 
the President’s own national energy policy as well as several national energy policies 
which were included in the 2005 EPAct, and analyze how these policies are affected by 
the present method of obtaining, and renewing energy ROWs on tribal lands. 
 
 First, Title V of the EPAct of 2005 established the Office of Indian Energy 
Policy and Programs within DOE for the express purposes of promoting tribal energy 
development, efficiency and use; reducing and stabilizing energy costs; enhancing 
Indian tribal energy and economic infrastructure; and bringing greater electrical power 
and service to Indians.48  Title V also amended the Indian Energy Act (“IEA”), 
directing the Secretary to “establish and implement an Indian energy resource 
development program to assist consenting Indian tribes and tribal energy resource 
development organizations in achieving the purposes of this title.”49  One of the stated 
purposes of the IEA amendment is to assist tribes in “carrying out projects to promote 
the integration of energy resources, and to process, use or develop those energy 
resources on Indian land[.]”50  Congress defined the phrase “integration of energy 
resources” as “any project or activity that promotes the location and operation of a 
facility (including any pipeline, gathering system, transportation system or facility, or 
electric transmission or distribution facility) on or near Indian land to process, refine, 
generate electricity from, or otherwise develop energy resources on, Indian land.”51  
Finally, Title V sets parameters by which tribes can enter into Tribal Energy Resource 
Agreements and assume BIA’s role in reviewing and approving ROWs related to an 
energy project on or near tribal land. 
 
 It strains credulity to conclude that, in one breath, Congress would promote the 
reduction and stabilization of energy costs, and in another, continue a system that 
allows tribes to charge exorbitant ROW fees that increase those very same costs to off-
reservation and on-reservation users alike.  Equally disjointed is the notion that while 
encouraging integration of energy resources on tribal lands, Congress should enable 
tribes to price themselves out of contention for those facilities and thereby defeat 
Congress’ purpose.  And, if tribes are to assume roles of both negotiating and approving 
ROWs, it is imperative that a standard be prescribed to guide their approval actions and 
a procedure be put in place to apply that standard.  In sum, provision of power, services 
and regulatory authority to tribes will not and cannot improve if utilities and developers 
locate elsewhere.  The Draft Report should be revised to take notice of the national 
energy policy stated in Title V of the 2005 EPAct.  See Ex. A at 14-16. 
 

                                                 
48 Codified at 42 U.S.C. § 7144e. 
49 25 U.S.C. § 3502(a)(1).  
50 25 U.S.C. § 3502(a)(2)(B).   
51 25 U.S.C. § 3501(5). 
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 Second, EPAct 2005 Section 368, Congress expressly stated its desire to have 
designated national energy corridors.52  Although by the express language of Section 
368, the designations apply only to “[f]ederal land in the eleven contiguous Western 
States[,]”53the energy corridors that Congress ordered be designated, and the pipelines 
and transmission lines they will contain, must, by necessity, be continuous “lines.”  
Moreover, it is plain from a review of the proposed corridor maps54 that the corridors as 
presently configured will cross tribal lands.  If tribes are permitted to withhold their 
consent to the construction of corridor segments crossing their lands, they will 
confound the intent of Congress and will unilaterally undermine Congress’ admonition 
to the Secretaries of Agriculture, Commerce, Defense, Energy and Interior to “expedite 
applications to construct or modify oil, gas, and hydrogen pipelines and electricity 
transmission and distribution facilities within such corridors . . . .”55  In the event tribes 
can withhold their consent or hold energy projects hostage for unreasonable ROW fees, 
they will frustrate the Secretaries’ individual and collective duties to consider the need 
for new and upgraded electricity transmission and distribution facilities to “(1) improve 
reliability; (2) relieve congestion; and (3) enhance the capability of the national grid to 
deliver electricity.”56

 
 Third, EPAct 2005 Section 1221 amends the Federal Power Act,57 directing DOE 
to designate National Interest Electric Transmission Corridors in any geographic area 
experiencing electric energy transmission capacity constraints or congestion that 
adversely affects consumers.58  Among other factors, DOE is to consider whether the 
economic vitality and development of the corridor or end markets served by the corridor 
may be constrained by lack of adequate or reasonably priced electricity, and whether 
the designation would be in the interest of national energy policy.59   
 
 If an applicant for an Electric Transmission Corridor cannot obtain agreement for 
land to construct or modify a transmission facility, the amendment provides for the 
power of eminent domain, and the payment of just compensation in an amount equal to 
the fair market value (including applicable severance damages) of the property taken on 

                                                 
52 Codified at 42 U.S.C. § 15926 
53 42 U.S.C. § 15926(a)(1). 
54 Individual state corridor maps are available at:  
http://corridoreis.anl.gov/news/index.cfm#statepdmap.  
55 42 U.S.C. § 15926(c)(2). 
56 42 U.S.C. § 15926(d). 
57 See 16 U.S.C. § 824, et seq. 
58 Codified at 16 U.S.C. § 824p.  See also U.S. Department of Energy National Electric 
Transmission Congestion Study, August 2006 at 45-6 (describing San Diego’s “acute” 
transmission problems due to limited points of electric import deliveries).   
59 See 16 U.S.C. § 824p(a)(4). 
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the date of the exercise of eminent domain authority.60  It is plain that this national 
energy policy cannot proceed if a tribe is empowered to withhold its consent to a ROW 
even when it is clear that a tribe’s withholding of consent will unreasonably have 
adverse effects on consumers. 
 
 In sum, the 2005 EPAct articulated a clear set of policies aimed at enhancing 
energy infrastructure, expanding service, and increasing reliability and reducing costs 
to all American consumers, including Indians and tribes. The Final Report should 
discuss these policies and explain how such policies may be frustrated by the current 
regime of unfettered tribal consent for energy ROWs.  See Ex. A at 14-16. 
 
3.2.1. Emergency Authorities       
3.2.2. Executive Branch Policies       
 
4. Issues for Stakeholder Consideration Concerning Standards and 
 Procedures for Negotiation and Compensation for Energy ROWs 
 on Tribal Land       
 
4.1. Valuation Methods and Negotiations Regarding Energy ROWs on 
 Tribal Land  
 

The Draft Study notes that “In the existing statutory and regulatory process the 
value of a grant, expansion or renewal of an energy ROW on tribal lands is determined 
through negotiations between an Indian tribe and an energy company.”  Draft at 20.  It 
then lists 12 methods (many of which are redundant) that tribes have used “in their 
negotiations for appropriate compensation for energy ROWs on tribal lands.”  Id. 

However, this description is misleading because it obscures the crucial point that 
under current ROW pricing policy on tribal lands, the only practical constraint on the 
ROW “consent” fees that a tribe can charge to a regulated energy transporter is the 
company’s cost of building around the tribe’s land.  Thus, current policy on tribal lands 
provides tribes with both the ability and the incentive to extract from regulated energy 
transportation providers the entire public benefit arising from these facilities crossing 
tribal lands. To paraphrase Mae West, for many of the tribes that have developed a 
cottage industry in this public policy failure, “Too much of a good thing is still a good 
thing.” 

The Departments have an obligation to Congress and to the public at large, to 
disclose in the Final Report the widespread convergence – as expressed in the codified 
procedures of the federal government, the states, and the tribes themselves – on 
traditional notions of fair market valuation as the “best practice” for compensating 
landowners for the use of their lands dedicated to the public interest.  In particular, this 
section of the Final Report should be rewritten to highlight the fact that federal, state, 

                                                 
60 See 16 U.S.C. § 824p(e) & (f). 
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municipal and private landowners, adhere to FMV standards for ROW across their 
lands.  For example, the states containing the majority of the tribal land in the Western 
United States – California, Arizona, New Mexico, Colorado, Wyoming, and Idaho – all 
use FMV-based standards for valuing ROWs within their borders.  See Ex. C.. 

 Moreover, it is imperative that the Final Report explain to Congress that the 
tribes themselves use a FMV methodology when determining what compensation is due 
their own tribal members for property taken pursuant to the tribes’ domestic eminent 
domain statutes.  See Ex. D.  Similarly, Congress established FMV as the accepted 
standard of compensation for Indian lands under the Indian Claims Commission Act and 
other pertinent statutes.  See Ex. E.  Accordingly, the Final Report must fairly apprise 
Congress that both Congress and the tribes themselves have determined that FMV is the 
appropriate standard for valuing tribal or other Indian lands dedicated to public use. 
 
4.2. Summary of Comments        
 
 The following changes to this section should be made in the Final Report: 

(1) The Draft states that “some energy companies commented that limiting 
energy ROW negotiations to market value would restrict creative arrangements that 
promote development of energy resources on tribal lands.” FAIR does not propose to 
“limit” negotiations to FMV, nor do any of the policy options that the Draft Report 
provides for Congress to consider.  Rather, FAIR contends that a standard must be 
available to guide discussions and serve as a fall-back option, if negotiations fail.   

(2) In addition, as noted above, the argument that energy production will be 
impeded if ROW policy on tribal lands is changed in a manner that provides inter- and 
intrastate pipelines and transmission lines with more economic access to tribal lands is 
flawed and should be eliminated.  See § 1.3.4 above. 

 (3) Market principles can and should be used to value ROWs on tribal land.  
As explained in § 4.1 above, there is considerable evidence of Congress, the tribes, and 
the states use FMV-based standards to assess the value of property taken by the relevant 
sovereign or its agents, in this case energy transporters, for public use, including energy 
ROWs.  The agencies have an obligation to disclose this fact in the Final Report.  
Moreover, given this backdrop, the agencies should make clear in the Final Report that 
tribes bear a heavy burden to demonstrate why FMV principles should not be applied to 
pricing energy transportation ROWs. 

(4) The Draft suggests high ROW fees may be justified because 
municipalities impose similarly high fees.  However, even leaving aside the scant and 
unreliable evidence assembled to support this claim, case law establishes that 
municipalities may not charge extortionate right-of-way fees.  See, e.g., AT&T Co. v. 
Village of Arlington Heights, 620 N.E.2d 1040, 1044 (Ill. 1993) (where “[a]ll that 
plaintiffs seek here is to get from one side of town to the other,” municipality could not 
charge unreasonable toll for use of public streets and “hold the public streets hostage as 
a means of raising revenue”); see also Williams Comm., Inc. v. City of Riverside, 8 Cal. 
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Rptr. 3d 96, 107 (Cal. Ct. App. 2003) (where utility sought to install conduit and cable 
in city streets as part of a statewide and nationwide network, municipality could not 
charge rent or an unreasonable easement or license fee in consideration for use of those 
streets).  These limitations on municipalities’ ability to charge unreasonably high right-
of-way fees clearly undermine the Draft’s position and warrant an FMV-based fee for 
the passage through tribal land. 

 
 (5) The Draft states that “[tribes] asserted that some energy ROWs were 
originally obtained for little or no compensation, and that past compensation rates are 
relevant to the current study.”  Draft at 23.  However, the Draft’s analysis of historic 
compensation rates provides no evidence to suggest that tribes were systematically paid 
below fair market value for their lands.  See Draft at Ch. 5.  Hence, the Final Report 
should state that its analysis does not support this statement. 

 (6) The Draft notes that “most energy ROW negotiations are completed 
successfully.  This is true even if the negotiations are protracted and the method for 
determining the value of the energy ROW results in compensation that sometimes 
greatly exceeds the market value of the tribal lands involved.”  Draft at 23.  The Draft’s 
comments suggest that any negotiation that is concluded – even if conclusion is 
achieved under coercive circumstances that yielded an unreasonably high payment – can 
be viewed as having been “completed successfully.”  In this case, the term “successful” 
has been rendered devoid of all meaning and should be eliminated in the Final Report.  

4.3. Scope and Nature of the Issue       
 
 The Draft states that the issue of ROW pricing policy on tribal land, while 
“significant for the parties…does not appear to be consequential for the nation or for 
consumers in general…”.  Draft at 24.  The Draft proceeds to offer four “reasons” to 
support this assertion.  However, these four “pillars of support” are based on unsound 
reasoning and should be deleted in the Final Report, along with the conclusion of no 
national importance.  We address each of these assertions in turn. 
 
 (1) The Draft’s first justification for its conclusion of no national importance 
is that energy transportation accounts for only a small share of overall energy costs.  
Draft at 24.  However, this justification should be eliminated because the Draft’s metric 
for assessing the importance of this issue is deeply flawed.  Congress recognizes that 
energy transportation infrastructure siting and construction issues are critical to the 
economic well-being of our nation and has issued several directives that are intended to 
facilitate the siting of new energy transportation infrastructure.  This infrastructure is 
important because it enhances system reliability,61 provides consumers with access to 

                                                 
61 See e.g., NCEP White Paper at p.16.  The White Paper also points to a May 2002 
study by the DOE, which concluded that declining transmission system investments and 
deteriorating infrastructure, combined with growing electricity demand, were creating 
regional bottlenecks in the transmission system and jeopardizing the reliability of the 
nation’s power grid. 
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distant low cost energy supplies, and reduces their need to rely on more costly local 
supplies.  As discussed in the Sempra case study, these costs have already been 
significant.  See § 1.3.2 above. 
 

Likewise, the Draft’s second justification for its conclusion of no national 
importance is that the fraction of energy transportation infrastructure that is (currently) 
on tribal lands is also small.  Draft at 24.  The Draft proceeds to state that the effects 
are not large enough to have a significant effect on overall energy transportation costs 
and the total cost of delivered energy paid by consumers.  Id.  However, this argument 
should be deleted in the Final Report because it suffers from at least two fatal flaws.   

 
(a).     As explained in FAIR’s Response to § 1.3 above, current ROW pricing 

policy has already been very costly to energy consumers in regions in which 
ROW were recently renewed.  Moreover, as detailed above, when we look 
forward in time, these price impacts are likely to increase substantially unless 
current tribal ROW pricing policy is changed.  With new transmission and 
pipeline capacity required in areas containing tribal lands, there are likely to 
be significant costs associated with building around these areas—that is, if 
the projects are not actually cancelled due to unfavorable economics.  
Moreover, as our illustrative calculation showed, the price impacts for 
existing pipelines and transmission lines alone could be over $700 million per 
year, and this figure is not necessarily an upper bound on annual fees 
associated with existing infrastructure on tribal ROWs.  See FAIR’s Response 
to § 1.3.2 above. 

 
(b).     The Draft’s implication that the cost of ROWs must be a significant share 

of overall energy costs in order to be of interest to policymakers is 
inconsistent with the principles of good public policy, which requires that the 
overall costs of a new or existing rule be compared to its overall benefits, as 
discussed at length in Circular A4, a federal document addressed “to the 
heads of executive agencies and establishments” that is “designed to assist 
analysts in the regulatory agencies by defining good regulatory analysis…and 
standardizing the way benefits and costs of Federal regulatory actions are 
measured and reported.”62    

  
 Many problems can be dismissed as insignificant if their costs are compared 

to the total size of U.S. energy bills or the total number of U.S. energy 
consumers.  Thoughtful public policy-making considers whether the benefit 
associated with a particular rule or policy outweigh its aggregate costs; it 
does not simply divide one aspect of the policy’s costs by all the consumers 
in the U.S. and dismiss the individual consumer impacts as trivial—and 
therefore tolerable.   

 

                                                 
62 See http://www.whitehouse.gov/omb/circulars/a004/a-4.pdf at p.1;  attached as Exhibit F. 
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In fact, the Federal Government is required to apply such cost benefit 
analysis to all “major” rules and regulatory actions -- i.e., rules and 
regulatory actions that are likely to have an annual impact of over 100 million 
dollars on the economy.  According to the 2005 Report to Congress on the 
Costs and Benefits of Federal Regulations and Unfunded Mandates on State, 
Local, and Tribal Entities: 

  
A major rule is defined in Subtitle E of the Small Business Regulatory 
Enforcement Fairness Act of 1996: Congressional Review of Agency 
Rulemaking (5USC 804(2)) as a rule that is likely to result in: (A) an 
annual effect on the economy of $100,000,000 or more (B) a major 
increase in costs or prices for consumers, individual industries, Federal, 
State or local government agencies, or geographic regions; or (C) 
significant adverse effects on competition, employment, investment, 
productivity, innovation or the ability of United States-based enterprises 
to compete with foreign-based enterprises in domestic or export 
markets.”63

  
 The Draft’s third justification for its conclusion of no national importance is that 
“Apart from price impacts, there is no evidence to date that any of the difficulties 
associated with ROW negotiations have led to any adverse impacts on the reliability or 
security of energy supplies for consumers.”  Draft at 24.  This justification should be 
eliminated, or a more balanced analysis incorporated due to the following two fatal 
flaws: 
 

1. As noted above tribes can have an important impact on infrastructure siting 
decisions; their activities can significantly delay or even halt proposed energy 
transportation projects.  See § 1.3.2 above.  When needed projects are delayed or 
cancelled, consumers suffer with diminished reliability and/or higher cost 
service, both of which can impose substantial costs on the economy.  Hence, the 
Report must recognize that tribes are part of the energy infrastructure siting issue 
and discuss how to integrate current ROW pricing policy on tribal lands with 
Congressional directives aimed at removing siting constraints, such as 
EPAct2005 Sections 1221 and 368. 

 
2. Although the Draft acknowledges that current policies have impacted energy 
prices, it appears to dismiss these price impacts as being of little importance.  
However, as discussed in previous sections, our nation will bear these costs in 
the form of increased energy prices and reduced reliability for underserved 
markets, higher transportation prices for existing facilities and the greater costs 
associated with projects for which it is economically viable to build around tribal 
lands. 

 

                                                 
63 See http://www.whitehouse.gov/omb/inforeg/2005_cb/final_2005_cb_report.pdf. 
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 The Draft’s fourth justification for its conclusion of no national importance is 
that “the problem may be essentially self-limiting.  That is, most tribes need additional 
revenue sources and have reasons to seek economic development opportunities.  At the 
same time, many energy companies have commented that they now find negotiation 
with tribes so difficult that with respect to new pipelines of transmission lines, they will 
‘build around’ tribal land if possible.”  Draft at 24. 
 
 This argument is flawed because even problems that are self-limiting can be 
extremely costly; the sound public policy principles that executive agencies and 
establishments are required to follow in analyzing regulations mandate a comparison of 
the cost of a policy with the benefits that it produces, as noted above.  Industry has 
discussed the costs of current policy in detail.  Although energy transporters facing 
impending renewals had strong incentives to remain silent on this issue, industry 
submissions brought to light numerous cases in which energy transportation providers 
are: (i) incurring significant costs by routing new construction around tribal land, 
and/or (ii) paying ROW renewal fees that are huge multiples of the actual burden that 
the ROW impose on the tribes. Companies have also documented examples of projects 
in transmission-constrained areas that were cancelled due to the activities of tribes, as 
well as instances in which companies uprooted existing infrastructure because they 
were unable to reach agreement with a tribe.64  
 
 As discussed in detail above, today’s tribal ROW pricing policy is already 
increasing the costs of energy transportation in many regions of the West and future 
costs will be many times greater, if current trends continue.  While the current and 
future costs of this policy have been amply documented, the Draft has provided no 
analysis of the benefits of current policy other than implying that tribal contributions in 
energy production would somehow be impaired if there were a change in current tribal 
ROW policy.  Yet even here, the Draft’s conclusion is logically unsound.  It is in the 
Tribes’ interest to produce energy from their lands as long as such energy production is 
profitable.  If current tribal ROW policy is changed to provide greater certainty to 
energy transporters, more companies will have an incentive to locate intra- and 
interstate pipelines and transmission lines on tribal lands and Tribes’ ability to access 
this vital energy transportation infrastructure will be enhanced rather than diminished. 
See § 1.3.4 above. 
 
 4.4. Options to Address the Issue       
 4.4.1. Options for Consideration by the Parties or the Departments  
 

                                                 
64 See June 9, 2006 submission on behalf of Sempra in response to DOE/DOI additional 
information request.  In this submission, Sempra provided an Environmental Impact 
Report indicating that Questar had relocated its Southern Trails Pipeline off the 
Morongo Reservation “…because an agreement acceptable to the Morongo Band of 
Mission Indians (Morongo) has not been reached.” 
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 4.4.2. Options for Consideration by Congress    
  
 The agencies were charged by Congress to make “recommendations for 
appropriate standards and procedures for determining fair and appropriate 
compensation to Indian tribes for grants, expansions, and renewals of energy ROWs on 
tribal land;”  EPAct § 1813(b)(2) (emphasis added).  In order to fulfill this mandate, 
each of the recommendations from the agencies to Congress should include both a 
“standard”, or method for determining “fair and appropriate compensation,” and a 
“procedure”, which is to say a mechanism by which the standard will be enforced.   
Given this dual directive, each of the recommendations or options presented to 
Congress must include both key ingredients:  a standard for determining fair 
compensation and a method by which that standard will be enforced in the absence of 
voluntary agreement of the parties.  Any “option” which fails to include both of these 
requirements is no option at all for “determining fair and appropriate compensation” as 
required by the statute. 
 
 Given the twin requirements in the plain text of the statute, the first three options 
presented for Congress’ consideration—(a) no change;  (b) clarification of tribal 
consent;  and (c) establishment of voluntary valuation method—all fail to provide 
Congress with a recommended “procedure” for resolving the present conflicts.  See 
Draft at 28-30.  Indeed, the first two options fail both of Congress’ requirements by 
providing neither a “standard” nor a “procedure” for implementing the standard.  
Moreover, the first “option” is really an affront to Congress since it is no 
recommendation for “appropriate standards and procedures” at all.  Likewise, the 
second recommendation-- codifying tribal consent for all energy ROWs-- is in no way a 
mechanism for determining “fair and appropriate compensation”, but would instead 
remove any protection that “fair compensation” would ever be achieved by codifying 
the very root cause of the present problem:  unfettered tribal discretion.  Given that 
none of the first three “options” answer the request made by Congress to the agencies, 
each of them should be deleted from the Final Report. 
 
 In fact, only the final two options—(d) binding valuation; and (e) 
condemnation—include both a standard and a procedure for establishing that standard 
as requested by Congress.  As such, both should remain in the Final Report as options 
deserving of Congress’ ultimate consideration.  
 
 Option (d) has the benefit of allowing an independent third party (procedure) to 
determine fair compensation (standard) when the parties fail to reach an agreement.  
This option respects the integrity of voluntary negotiations between parties while also 
ensuring “good faith” on both sides by making both parties ultimately accountable to a 
neutral arbiter.   
 
 Likewise, option (e)’s procedure of eminent domain provides a venue for 
determining just compensation.  Eminent domain is preferred to the present system 
which has no mechanism for ensuring accountability for tribes, which often possess 
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monopoly power over existing ROWs.  As such, the option of condemnation should 
remain in the Final Report sent to Congress. 
 
5. Analyses of Negotiations and Compensation Paid for Energy 
 ROWs on Tribal Land  
5.1. Background          
 
 The background section should summarize conclusions that can reasonably be 
drawn from the case studies presented in the Draft and supplemented hereby.65  For 
example: 
 
 (1) The Draft’s case studies provide no compelling evidence to support the 
contention that the tribes were paid less than FMV for their lands either now or in the 
past.  In many cases, compensation paid on tribal lands for term-limited ROW exceeds 
the compensation paid to similarly-situated private landowners for a perpetual ROW.66

 
 (2) Compensation for energy ROWs on tribal land has increased dramatically 
for many energy companies.  For some ROWs the rate of growth has been as high as 8% 
per year above inflation, starting from initial payments based on FMV.67  It is clear that 
a FMV-based standard no longer applies to tribal ROWs and that increasing numbers of 
tribes are exploiting their ability to charge new and existing facilities ROW fees that 
amount to building around tribal land.68

 
 (3) Tribes have also used their leverage of withholding consent to acquire 
existing energy assets at bargain basement prices.  Two examples can be drawn from 
the case studies in the Draft Report; these are discussed below in our comments on 
section 5.4. 
 
 (4) Currently, we have seen only the tip of the iceberg with respect to the full 
impact of ROW pricing policies on tribal lands.  Over the next 15 years, hundreds of 
ROWs will come up for renewal.  The case study evidence suggests that ROW fees are 
continuing to escalate and are headed toward build-around cost for transportation 
facilities.  As noted in previous sections, the costs associated with new construction 
routing around tribal lands can be enormous.  Finally, projects that are delayed or 
cancelled due to tribal activities will also cost consumers hundreds of millions of 
dollars in increased commodity costs.    
 
 
                                                 
65 See, e.g., discussion of Sempra at § 1.3.2 above. 
66 See, e.g., Draft § 5.4.2 (c) and 5.4.4 (d). 
67 See submission of INGAA, page 9. 
68 See, e.g., the Southern Ute – Mid-America case study presented in § 5.4.2 (c) of the 
Draft. 
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5.2. Case Study and Survey Process       
 
 The analyses presented focus only on ROWs for transportation pipelines and 
transmission lines already located in or on tribal land.  This backward-looking approach 
provides no indication of either: (1) the resources expended by energy transporters 
seeking to route around tribal lands, or (2) the higher commodity costs borne by 
consumers due to projects that are either delayed or rendered uneconomic by current 
tribal ROW policies. 
 
 To address these issues, the Final Report should include case studies focusing on 
energy transporters that have either built around tribal lands or cancelled infrastructure 
projects due to tribal activities, as in the case of Sempra.  The Draft should also include 
information on the estimated build around costs for the case studies where this 
information is available.  See, e.g., the Southern Ute – Mid-America case study; See § 
5.4 (1) (c) below. 
 
5.3. Limitations on Historical Analysis      
5.3.1. Number of Energy ROWs on Tribal Land     
 
 The Draft notes that “The exact number of energy ROWs on tribal land has not 
been calculated” (Draft at 32).  In addition to the examples provided to illustrate the 
scope of energy ROWs on tribal land, it would be helpful for the Final Report to give an 
estimate of the total length of energy ROWs on tribal land.  As noted in Table 1, see § 
1.3.2 above a mapping company estimated for FAIR that there are currently 7,468 miles 
of natural gas pipelines on tribal land.  This is likely an underestimate because it does 
not include midstream or gathering lines and may not include loop lines.  The mapping 
company further estimated that there are currently 21,225 miles of electric transmission 
lines on tribal land.   
 
5.3.2. Difficulty of Comparing Energy ROWs     
 
 Many of the case studies presented in the Draft are difficult to interpret because 
they suffer from one or more of the following defects:  
 
 (1) Compensation figures are presented for ROWs of various terms from 5 
years to perpetual leases.  No effort is made to compute standardized ROW rates to 
allow for comparison across ROWs of differing terms.  Standardizing amounts to 
reflect, for example, a 20-year ROW would make it easier to compare the various 
agreements. 
 
 (2) ROW compensation rates are provided in a variety of units: per rod, mile, 
acre, etc., rather than converted to common units, as would be consistent with careful 
analysis.  Converting all compensation rates to rods or, where necessary, acres, would 
also make it easier to compare across agreements. 
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 (3) Some payments are presented on a lump-sum basis; others are annual.  No 
attempt is made to convert annual payments to lump-sum or vice versa.  Occasionally it 
is not clear whether a payment is annual or lump-sum. 
 
 (4) Dollar figures are given for dates as far back as 1945 and as recent as the 
present without any adjustment made for inflation to allow for comparison in today’s 
dollars. 
 
 The data presented in the case studies should be standardized as discussed above 
so that they present a comprehensible picture of the pattern of ROW fees over time.  
The Draft’s Navajo-El Paso case study (§ 5.4.4 (d)) portrays many of these defects.  It 
is useful to contrast the approach taken in the Draft’s case study to the Navajo-El Paso 
case study submitted by INGAA, in which considerable effort was taken to standardize 
the relevant data, along the lines discussed above. 
 
 In INGAA’s case study of the Navajo-El Paso relationship, all amounts are 
reduced to per rod payments; payments for ROWs of different lengths are compared 
using a net present value calculation; annual and lump-sum payments are compared 
using a net present value calculation; and the CPI is used to present the results in 
inflation adjusted dollars. These adjustments in the data allow the reader to determine 
how ROW compensation has varied over time. 
 
 In contrast, the Draft’s Navajo-El Paso case study includes proposed or accepted 
compensation amounts for a twenty year ROW, a fourteen year ROW, and one ROW of 
unspecified duration.  The Report also presents amounts as per rod, per acre, and as 
lump sums.  It mentions an agreement that appears to be for a lump-sum amount but 
includes a provision to be adjusted every five years on the basis of the CPI. None of the 
figures presented are adjusted for inflation.  These presentation issues make it difficult 
for Congress to draw any conclusions about the pattern of payments over time. 
 
5.3.3. Confidentiality of Energy ROW Information    
5.4. Formal Case Studies         
 
 In addition to the previously mentioned flaws in the presentation of case studies, 
we note the following additional problems: 
 
 (1) Important details are frequently excluded from the case study summaries.  
The following are selected examples of the important details that were excluded from 
the report and provided only in the HRA Appendix: 

 
(a)  In section 5.4.2 (c) discussing the El Paso natural gas mainline on 
the Southern Ute Indian Reservation, the Report dryly notes “The [2000] 
agreement called for EPNG to assign its Colorado Dry Gas Gathering System 
to the Tribe and for the Tribe to pay EPNG $2 million and provide renewed 
20-year ROWs for the El Paso Field Service Blanco Gathering System and 
the mainline facilities.”  The Draft fails to mention (despite evidence in both 
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the HRA report and the INGAA submission) that the Colorado Dry Gas 
Gathering System for which the Southern Ute Tribe paid El Paso only $2 
million, was actually worth at least $10 million, a fact that does not appear to 
be disputed. 
 
(b)  A similar omission is made in section 5.4.2 (d) with regard to the 
Red Cedar Gathering Company on the Southern Ute Indian Reservation.  The 
report notes that in 1994, when the Public Service Company of Colorado 
wished to sell the company, it rejected a purchase offer from the Tribe (made 
in partnership with an investment firm).  However, the Public Service 
Company of Colorado reconsidered this decision after the Tribe noted that 
whoever acquired the assets would still need to obtain ROW renewals from 
the Tribe.  Unfortunately, the case study does not reveal how large a discount 
the Tribe was able to receive off the purchase price, due to its power to 
withhold consent on any future ROW negotiations to block competing 
purchasers and “nationalize” the gathering assets. 

 
(c)  The Report includes no discussion in section 5.4.2 (b) of the 
informative details contained in the HRA Appendix regarding how the 
Southern Ute Tribe determined compensation for the Mid-America Pipeline 
Company in their 1991 negotiations.  The Tribe considered a fair valuation to 
be either 50% of the cost for Mid-America to re-route its pipeline around 
tribal trust land or 50% of the pro-rata share of Mid-America’s annual after-
tax net income based on the fraction of Mid-America pipeline crossing tribal 
lands. 
 
(d)  Finally, in section 5.4.4 (b) presenting the case study of the 
Arizona Public Service 500-kV Line crossing the Navajo Nation, the Report 
notes that the BIA suggested an appraisal put forward by the company was 
short of the “going rate.”  The Final Report should note that the BIA 
appraiser in question did not dispute that the appraisal represented the fair 
market value for land.  Rather the appraiser was noting that other tribal 
ROWs cost in excess of fair market value. 
 

 (2) The case studies and surveys present no compelling evidence to support 
the argument that tribes were paid below FMV either now or in the past.  Although 
FMV amounts paid may seem small in relation to current payments for energy ROW on 
tribal land, FMV is the standard that prevails everywhere else.  Moreover, FMV reflects 
that actual cost burden that provision of ROW imposes on a property owner.  The Draft 
should include in its case studies payments made to similarly situated non-tribal land 
owners to provide some perspective on the claim that little or no compensation was paid 
for these ROW in the past.69  These data would also allow the reader to compare ROW 

                                                 
69 It bears repeating that unlike ROW obtained for interstate transportation on non-tribal 
lands, tribal ROWs are of short-duration and term-limited.  The excessive ROW fees 
currently being imposed on FERC-certificated interstate power and gas transmission 
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payments with the actual burden that ROW provision imposed on the landowner, as 
reflected in FMV. 
 
5.4.1. Ute Indian Tribe of the Uintah and Ouray Reservation   
5.4.2. Southern Ute Indian Tribe       
5.4.3. Morongo Indian Reservation       
5.4.4. Navajo Nation         
5.5.5 Survey Information         
5.5.1 Edison Electric Institute       
5.5.2. Interstate Natural Gas Association of America    
5.6. Other Case Studies       
5.6.1. Bonneville Power Administration     
5.6.2. The Hopi Tribe         
5.6.3. Pueblo of Santa Ana         
5.6.4. San Xavier District of the Tohono O’Odham Nation   
 
 

                                                                                                                                                             
infrastructure are imposed on consumers, term after term, in ever increasing multiples 
of FMV. 
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	FAIR_Modification_Request.pdf
	1. Introduction          
	 The Draft states “Industry parties noted concern about the increasing costs of energy ROW renewals because of energy companies’ investment in existing facilities and the potential for regulatory constraints against abandoning an energy line.”  Draft at 5.  However, this section does not address the costs that current policy imposes on new construction nor does it assess the potential impact of current policy on existing infrastructure.  In order to provide a more complete assessment of the economic impact of the current ROW pricing regime, the Final Report should address the following concerns: 
	 The Draft states (without attribution) that tribal parties believe “imposition of a standard valuation methodology would result in great uncertainty about a tribe’s ability to exercise self-determination and to manage its energy resources.” Draft at 6.  This assertion is baseless and should be removed from the Final Report for two reasons:
	 First, neither DOE/DOI nor the tribes offer any evidence to suggest that standardized valuation methods, which apply on every parcel of federal, state, municipal and private land in the U.S. (with the exception of tribal lands) have created significant uncertainty about these entities’ rights to exercise self-determination and manage their energy resources.  Universally throughout other U.S. lands, public policy dictates that when a utility undertakes a project for the public good, the fee it must pay for land usage rights is based on FMV.  That is, the utility compensates the seller for the value of what the seller has lost in diminished land value resulting from installation and presence of the infrastructure, as opposed to the value to the general public from the infrastructure.  This policy helps to ensure (1) that landowners do not successfully capture for their own benefit the aggregate public welfare benefit from the infrastructure and (2) that utility companies do not pay monopoly prices for land use rights.  The system of providing perpetual ROW on private lands and transparent long-term ROW fee schedules on public lands reinforces the FMV standard by preventing infrastructure stakeholders from being repeatedly “held up” after they have already installed significant assets in or on the landowner’s property.  Unless the agencies can provide analysis to support its statements on self-determination and energy resource management, they should be deleted from the Final Report. 
	 Second, the quoted comment recognizes that there is an economic link between tribal contributions in energy production and fee-setting policy on tribal ROW for pipelines and transmission lines.  However, the Draft provides no evidence to support its implicit contention that the imposition of a standard valuation method for energy ROWs would somehow disrupt tribal energy supplies.   In fact, the existence of ROW valuation standards and protection against exploitation of assets in the ground at renewal times would improve the incentives of inter- and intrastate pipelines and transmission lines to locate on tribal lands, improving access to this vital infrastructure for tribal importers and exporters.  Moreover, the existence of these standards would increase the chances of consensual agreement but need only govern parties’ transactions in the event that they cannot agree.      
	 The Draft seeks to minimize the significance of the financial risk imposed by current ROW pricing policy on tribal lands by using data that are irrelevant, misleading or both.  The changes that should appear in the Final Report include the following:  
	 The Draft erroneously minimizes the impact of the current tribal consent policy on transportation infrastructure and does not address how trespass actions enhance tribal bargaining power.  In particular, the Draft Report notes that “Tribal parties stated that the industry parties pointed to no specific instances in which the statutory or regulatory requirements for tribal consent or delays in energy ROW renewals resulted in disruptions in energy delivery or threatened the reliability of the system.”  Draft at 8.  This comment is misleading and should be eliminated because it suggests that the current policy has not already had a significant effect on the development of any energy infrastructure.  The Sempra case study alone provides compelling evidence refuting this assertion.  See § 1.3.2 above.
	 In order to properly evaluate the trespass issue in the Final Report, the agencies should advise Congress that trespass concerns are and remain a valid sub-issue with respect to acquiring consent to ROWs on tribal lands, and tribal trespass threats may be further tilting the already lop-sided negotiating leverage the tribes enjoy, under current policy, to extract consent payments far in excess of reasonable, FMV amounts.  Simply because tribes may not ordinarily eject energy providers from their respective reservations does not mean that: (a) tribes forego seeking trespass damages during ROW negotiations or in court; (b) tribes will refrain from prolonging negotiations to create instances of trespass; or (c) energy providers should not be concerned that tribes will seek to be“fully [compensated] for trespass situations.”




