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(Good morning. I am Louis Denetsosie, the Attorney General of the Navajo Nation. The
Navajo Nation has considerable interest in the subject of energy rights-of-way across tribal land.
I hope to assist the Departments of Energy and Interior in your difficult task of studying such
rights-of-way, by urging topics that must necessarily be considered for a meaningful study and
suggesting methods of conducting the inquiries to yield useful results. Because of the short
period of time allowed for oral presentations, I am also submitting a written presentation that
expands on these oral comments.

Section 1813 of the Energy Policy Act of 2005 requires that the Secretaries of Energy and
Interior conduct a study of “energy rights-of-way” across Indian lands, and specifically identified
four issues to be included in that study: (1) historic rates of compensation, (2) appropriate
standards and procedures for determining appropriate compensation, (3) tribal self-determination
and sovereignty implications, and (4) national transportation policies relating to such rights-of-
way. Section 1813 does not restrict the study to these issues, and a proper study requires
threshold issues to be addressed, as I will identify shortly.

THE PROPER STARTING POINT - THE 1969 HOUSE REPORT

Initially, the New Mexico Oil and Gas Association and the El Paso Natural Gas



Company, which is seeking new rights-of-way approximately 900 miles of Navajo Nation land,
proposed that Congress amend the 1948 Indian right-of-way statute to permit the Secretary of the
Interior to grant rights-of-way for tribal lands over the objections of the tribe. Congress refused
to do this, and instead directed that the section 1813 study be conducted. An analogous proposal
was made by the Department of the Interior itself in 1967, when the Department proposed to
change its Indian right-of-way regulations so that tribal consent of the Navajo Nation would no
longer be required and energy development in the southwest would not thereby be threatened.
Congress carefully examined that issue over a two year period, and the report of the House
Committee on Government Operations, entitled “Disposal of Rights in Indian Tribal Lands
Without Tribal Consent,” found that the proposal to permit the Government to grant rights-of-
way for tribal lands over tribal objections “violates property rights, democratic principles, and the
pattern of modern Indian legislation . . . [and] is contrary to law, as well as to good government,
and should not be entertained.” House Report at 3; see generally Richard B. Collins, Indian
Consent to American Government, 31 Ariz. L. Rev. 365 (1989). Based on that study and Report,
the Department of the Interior retained its rule requiring the consent of all Indian nations for
rights-of-way crossing their lands.

Thus, the House Report addressed the principal issues — and, indeed, the issues of
principle — that the section 1813 study is to address. The Report found, and the Department of
the Interior apparently agreed, that the appropriate procedure for determining compensation for
rights-of-way on Indian lands is by negotiation with the tribal land owner, and that the
appropriate standard for fair compensation is the results of negotiation between the Indian nation

and the applicant. Compare EPAct § 1813(b)(2). The Report, relying on the “pattern of modern

' House Report No. 91-78, 91st Cong. 1st Sess. (Mar. 13, 1969).



Indian legislation” favoring tribal self-determination, concluded that allowing the Government to
grant rights-of-way over tribal lands without tribal consent would violate property rights,
democratic principles, law and good government. Compare EPAct § 1813(b)(3). Its conclusion
that tribal consent should be required in all instances was made in the context of the Glen
Canyon Dam, the Navajo Generating Station, the so-called WEST consortium of government and
private power interests, the Four Corners Power Plant, and related transmission lines. This
comprehensive development had far greater energy implications than any right-of-way now under
consideration. Comparg EPAct § 1813(b)(4). The Department of the Interior, in conformity with
the House Report, nonetheless retained its regulatory requirement that tribal consent be obtained
in all cases. Compare EPAct § 1813(b)(4). That requirement is in place to this day. Seg 25
C.F.R. §1693.

FEDERAL POLICY HAS EMBRACED AND EXPANDED UPON
THE CONCLUSIONS OF THE 1969 HOUSE REPORT

The House Report should be the starting point for the section 1813 study. The section
1813 study should use the conclusions reached by the House Committee and the Department of
the Interior then as a base, and determine if anything has changed to merit a different conclusion.
Interior regulations remain the same; thus, the proper procedure for determining compensation
remains good-faith negotiation, and the proper standard of compensation is simply the
consideration that results from such negotiation. See EPAct § 1813(b)(2). Certainly, Congress
and the Executive Branch have not retreated one step from their shared recognition of tribal
sovereignty and self-determination; to the contrary, both have embraced ever more boldly those
principles. See, e.g., 25 U.S.C.A. §§ 450a, 458aa; Special Message to Congress on Indian

Affairs, 1970 Pub. Papers 564; President’s Statement on Indian Policy, 1983 Pub. Papers 96;



Executive Order No. 13,175, Consultation and Coordination with Indian Tribal Governments, 65

Fed. Reg. 67,249 (2000). Indeed, everything related to Indian tribes in the EPAct of 2005
emphasizes and promotes tribal self-determination, and secks to free tribes of federal dominance
and control. See Energy Development and Self Determination Act of 2005, P.L. 109-58, 25
U.S.C. §§ 3501-3504; compare EPAct §1813(b)(3).

Finally, relevant National energy transportation policies relating to energy rights-of-way
on tribal lands continue the policy in place since 1951 to honor tribal rights as landowner and
sovereign. See 25 C.F.R. § 169.3 (2005). Congress has buttressed the requirement of tribal
consent in the Indian right-of-way statute by other federal legislation that prohibits tribal land
from being condemned or otherwise used without tribal consent. See 28 U.S.C. § 2409a (Quiet
Title Act, or “QTA”); Imperial Granite Co. v. Pala Band of Mission Indians, 940 F.2d 1269,
1272 n.4 (9th Cir. 1991) (QTA constitutes an “insuperable hurdle” to a suit to establish title to an
easement across reservation land). The federal courts recognize this federal policy. See United

States v. Pend Oreille Pub. Util. Dist., 28 F.3d 1544, 1548 (9th Cir. 1994) (“The Utility may not

condemn tribal lands embraced in a reservation under the Power Act or under any other federal
statute.”), cert. denied, 514 U.S. 1015 (1995). This is consistent with federal policy regarding

lands held by the United States itself and other sovereigns. See Transwestern Pipeline Co. v.

Kerr-McGee Corp., 492 F.2d 878, 883-84 (10th Cir. 1974). Federal energy policy today thus

requires tribal consent for all energy rights-of-way. See EPAct § 1813(b)(4).

Therefore, the 1969 House Report establishes the baseline for the last three topics that
must be included in the study. Nothing has changed as a matter of federal policy to upset the
conclusions of that Report, and, in fact, Congress and the Executive Branch have advanced

further the policies (1) requiring tribal consent, (2) requiring that the standard for compensation



for rights-of-way across tribal land be that agreed to as a result of negotiations, (3) advancing the
central principle of tribal self-determination regarding use of tribal land, and (4) honoring these
policies consistently in the context of national energy transportation matters.
HOW TO CONDUCT THE SECTION 1813 STUDY

Any study of “energy rights-of-way” must begin with an analysis of whether current
statutes, regulations and policy — all of which support tribal self-determination without federal
control and domination — have created any problem with respect to the availability or delivery of
energy. To determine if there is a problem, the Navajo Nation urges that the study use the same
approach as the House Committee did from 1967-1969. For each type of “energy right-of-way”
— £.8., electrical transmission line, electrical distribution line, oil gathering pipelines, oil
transmission pipelines, natural gas distribution pipelines, natural gas transmission pipelines,
refined products pipelines, coal slurry pipelines, roads for hauling coal, roads for hauling oil ~ the
Department of the Interior should compile in table form the applicable reservation, the date of
application, the name of applicant, the class of application (i.e., application to survey, for
permission to construct, for final grant), the dimensions of the desired right-of-way, whether the
tribe consented, the reason for any refusal to consent, and the present status of the application
(Le., withdrawn, rejected, pending, amended and pending, amended and approved, approved).
See House Report at 34-39. For any application where tribal consent was refused and the
application rejected, the study should analyze and document whether such refusal and rejection
adversely and materially impacted the supply or delivery of energy, or, indeed, whether exertion
of tribal authority has actually increased the supply and availability of energy resources to the
public, as has occurred in several instances. This data compilation should extend back at least to

1969.



The compilation required for the section 1813 study will need to include additional
information not included in 1969, because of the express requirements of section 1813. To
satisfy section 1813(b)(1), the study should make an attempt to determine the amount of
consideration paid for each right-of-way. I say “make an attempt” because (1) compensation for
rights-of-way is considered by the Navajo Nation and many other tribes as confidential and
proprietary, (2) compensation for rights-of-way may not be expressed in dollar terms, because —
often as a result of federal policies favoring greater tribal participation in energy development on
tribal lands — rights-of-way are not properly segregated from larger business transactions and
relationships, and (3) many Indian nations, including the Navajo Nation, have established their
own energy companies, whose rights-of-way across tribal lands may not have any ascertainable
or comparable compensation terms.

In addition, the compilation must determine how such compensation levels were arrived
at, so that there is a foundation for any recommendations under section 1813(b)(2). While the
Navajo Nation believes that the “procedures for determining fair and appropriate compensation
to Indian tribes” have typically been negotiated agreements and the terms of those agreements,

there may be instances where tribal consent was not obtained. See Coast Indian Community v.

United States, 550 F.2d 639 (Ct. Cl. 1977).

Next, the compilation should reflect whether each application is for a “grant, expansion,
or renewal” of a right-of-way. For the study to have any true utility, the compilation must
include and analyze the terms of any initial right-of-way agreement relating to expansion or
renewal of a right-of-way. See EPAct § 1813(b)(3). In this way, any apparent discrepancies in

right-of-way compensation (to the extent ascertainable) in the cases of expansions or renewals

may be explained by provisions in federally approved right-of-way agreements that, like some of



the Navajo Nation’s, provide that the Indian nation will have title to the improvements upon the
expiration of the term of the right-of-way grant. Moreover, in order to satisfy the requirements of
section 1813(b)(3), the compilation should reflect whether the United States has entered into a
treaty relationship with the tribe, what the applicable treaty provisions provide, whether the right-
of-way crosses treaty lands or lands set apart by Congress or executive order or otherwise, the
extent to which the tribe has adopted laws, regulations, or policies governing the grant or
expansion or renewal of rights-of-way, potential impacts on tribal land use planning,’ court cases
related to the tribes’ fundamental right to exclude, and similar matters relating to tribal self-
governance.

The Navajo Nation opposes strongly the “case study” method. That method will not
satisfy the requirements of section 1813. Interested companies are sure to try to hijack that
method to advance narrow corporate interests. A limited number of case studies will likely focus
on the anomalous case, not the trends and larger values that would be the subject of
congtessional interest.” We also oppose the creation of ad hoc “task forces” to do the work that
Congress entrusted to the Secretaries of Interior and Energy. All federal agencies have trust

duties to the Navajo Nation and other Indian nations. See HRI Inc. v. E.P.A., 198 F.3d 1224,

1245 (10th Cir. 2000). Any task forces, which would probably be comprised of interested parties
jostling for position, would not be guided by that principle. Nonetheless, if task forces are

deemed a necessary expedient — perhaps to mask the undeniable truth that no competent study

® See, e.g., County of Yakima v.Yakima Indian Nation, 502 U.S. 251 {1992) (upholding
tribe’s right to designate portion of reservation as “closed” to all development).

* The House Report states that “during the year ending June 30, June 30, 1967, there were
a total of 2,531 rights-of-way issued, while 4,141 applications remained pending.” House Report
at 48 (reproducing letter from Secretary Stewart L. Udall).



can be performed between now and August 7, 2006 — the Navajo Nation will seek representation
on all of them in order to protect its inherent sovereignty, treaty rights, and self-sufficiency.

For similar reasons, the Navajo Nation urges that the report regarding tribal sovereign
interests and how federal energy policy intersects with those interests not be contracted to any
entity that lacks extensive experience in Indian country issues. These are issues that, regrettably,
are not well understood by most Americans or by most technical consultants. They are, of
course, well known to the Department of the Interior, and the Department of Energy has also
published its own American Indian Policy which recognizes the tribes’ “special and unique legal
and political relationship with the Government of the United States.” U. S. Department of
Energy American Indian Policy (approved Nov. 29, 1991).

Related to the sovereignty and self-determination of tribes is the question of federal
responsibilities to honor treaties, to refrain from impairing contract rights, and to refrain from
taking property of Indian nations. The United States is subject to constitutional constraints when
it comes to dealing with Indian property, see, e.g., Creek Nation v. United States, 295 U.S. 103,
109-10 (1935), and to its fiduciary duties when dealing with rights-of-way in particular, e.g.,

United States v. Mitchell, 463 U.S. 206, 223 (1983); Coast Indian Community, supra. Thus, for

situations like the Navajo where federally approved right-of-way agreements provide that the
energy company will leave peaceably and turn over the improvements to the Navajo upon
expiration of the 20-year term, the study should examine the potential for unconstitutional
impairments of contract, takings of tribal property, and breaches of treaty protections and federal
trust duties if the principle of tribal self-determination is to be abandoned in whole or in part.

See House Report at 12 (allowing rights-of-way on tribal land without tribal consent would cause

“protracted and costly litigation in the Court of Claims™); see generally Cobell v. Norton, 2003



WL 21978286 (D.D.C. Aug. 20, 2003) (reproducing Report of Special Master’s visit to the
Office of Appraisal Services of the Navajo Realty Office of the Bureau of Indian Affairs).
SUMMARY

The Navajo Nation recommends that the first order of business is to determine if there is
a problem. The first task of the Secretaries of Interior and Energy is to analyze this question.
The fact that tribes have negotiated literally thousands of rights-of-way each year without any
hint of a problem relating to the transmission or availability of energy resources strongly suggests
that there is none. If that is true, Congress should be so informed.

Any analysis of rights to Indian reservation land must be grounded in an understanding
of the history of Indian reservations and the rights of Indian nations as sovereigns and
landowners. Thus, the second task of the Secretaries is to memorialize, as the basis for the other
studies, the sovereignty and self-determination principles outlined above. Indian reservations
were established for the benefit of the Indians, not energy companies. The fundamental right to
exclude nonmembers and to condition the entry of those seeking to do business on tribal lands is
a fundamental one, shared by treaty and non-treaty tribes alike. Exertion of rights as sovereign
and landowner has enabled the Indian people to become increasingly self-sufficient, have had the
ultimate result of increasing energy production on tribal lands, and have provided much needed
revenues for tribal governments to provide essential services and infrastructure for members and
visitors. Compare United States Comm’n on Civil Rights, The Navajo Nation: An American
Colony 42 (1975) (showing an infrastructure deficit on the Navajo Reservation of $3.77 billion).
The report should reflect these facts,

The third task is a thorough examination of the various ways that energy moves over

tribal land. Historically, the tribes were passive entities that allowed use of particular lands for a



period of time for dollar consideration. However, federal policy since the 1930s has encouraged
the building of tribal technical capacity and business capabilities, promoted tribal economic self-
sufficiency, encouraged tribal entrepreneurship,’ encouraged tribal energy production, and sought
to improve employment and other economic conditions on Indian lands.®* As a result, many
Indian nations are no longer using the historical model, but are actively engaged in the energy
industry, including energy generation and transmission. Segregating rights-of-way from the other
components of the energy business would cripple the tribes in their attempts to become self-
sufficient and active energy producers, and Congress should be so informed.

Fourth, the Secretaries should comprehensively examine historic rates, methodologies,
and kinds of compensation. The manner of carrying out the historical analysis is suggested
above. The history will likely show a trend from a lump sum payment for a term of years, to a
cents-per-rod formulation, to a computation based in part on throughput, to active tribal
participation in energy businesses — where rights-of-way are inseparable from other aspects of the
integrated business. This progression corresponds closely with the evolved federal policy from
federal conquest, to plenary federal control under a “tutelage” rubric, to federal protection under
a trust theory, to true self-determination and self-sufficiency.

Fifth, the Secretaries should simply report to Congress that the proper procedure for
determining the terms of business relationships that include a right-of-way component is
negotiation. The proper standard for compensation and other terms is the negotiated business

deal itself. In light of the base line federal policy honoring tribal self-determination and self-

4 See, e.g., section 17 of the Indian Reorganization Act, as amended, 25 U.S.C. § 477,
under which the Navajo Nation Oil and Gas Company is chartered as a federal corporation.

* See, e.g., Navajo and Hopi Rehabilitation Act of 1950,25 U.S.C. §§ 631-38.



sufficiency, exemplified in the 2005 EPAct itself, no elaborate study on this issue is required.

Sixth, the Secretaries should examine the interface of federal Indian policy and federal
energy policy. From the beginning, Congress has insisted on not encumbering tribal lands for
long periods of time. Sge, e.g.,25 U.S.C. § 321 (restricting duration of pipeline rights-of-way to
20 years). Congress has never considered Indian reservations and other tribal trust lands as
equivalent to even public (federal) lands, much less private lands. It has forbidden the
condemnation of tribal lands for any purpose. It has insisted on tribal consent as a precondition
for the grant of a right-of-way over tribal land. The 1992 and 2005 Energy Policy Acts
emphasize in no uncertain terms the desirability of Indian nations participating fully in the energy
business, in part by leveraging their sovereign and proprietary attributes. During the past half-
century or so when tribal consent has been demanded, there has been no real negative impact on
the supply or cost of energy, but rather an increased supply due to increased tribal participation in
the energy sector. The final report should document that fact.

The “case study” proposal would gather nothing more than anecdotes, and the task force
approach would likewise result not in a comprehensive federal study but only in jockeying by
interest groups. These approaches would not comply with the congressional mandate in section
1813. Congress required, and the Indian nations deserve, a comprehensive study that focuses on
real issues of national import, not just the desire of a part of the non-Indian energy sector to
increase profits at the tribes’ expense and to the detriment of federal policies promoting tribal
self-determination, self-sufficiency, and full participation in the energy industry.

For the convenience of the federal officials here, [ am submitting with this Statement a
copy of the House Report. Iurge you to examine it carefully, for it provides the template for the

study mandated by Congress in section 1813.
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" . Power Subtommittes, for

Union Caleadar No. 23

9lex Coxaress } HOUSE OF REPRESENTATIVES Rercar
13t Session - - : No. 91-78

- MaAnecn lé, '1969.—Cormitted to the Commities of the Whole House on the
Btate of tha Trlon and grdered 1o be printad.

Ou March 12, 1969, the Committes on Government Operations
- ag;l)mmd and adopted o, mgort entitled “Disposal of Rights in Indian
‘Tribal Lands Without Tribal Coneent.” The chairman vy directed
. to transmit. a copy to the Speakar of the Honsa. ‘

PRELIMINARY STATEMENT

On April 4, 1967, the Interjor Department published (32 Fod.
Reg, 5§P2,) the text of its proposed revision of oxghng de?a.(rtmmhl
Tegulations goveming “Rig ts-ol-Way Over Indian Land” (25 CFR
- E 161). Shortly t ter, by Jotter of April 24, 1967, Hon, William
Dawson, chairman of the House Commities on Government
Operations, requested the Interior Department to explain the differ-
ences between the proposed revision and certain regulations applicable

b R G an D ived the Departinent’s résponse of
'Wa0n recei . Y]

~ September 12, 1987, he referred the rafuhtiom'and oorrespondence
1o Hon. Robert E. Jones, chairinan o the 'Natursl Resourots and

J t, the bo:f;.mm taﬁpropn.md‘m ;nd;;t:amit;edto

onés’ Teques - by ni 8 ; ;

Chtum?:nq Jones on. November 2, 1967, a staffl mémorandium whish

criticized several provisions of the new regulations, and concluded

that they would be substantislly more disadvantageous to the

Indians than the existing regulations.

1)

L 803



2

The staff memorandum particularly criticizéd the change proposed
in section 161.3 which would declars that the Secretary of the Interior
“may without prior consent of the tribe issue ion to survey

grant righta-of-way over and across tribel lands of tribes that
are not organized under” any of three cited statutes. This proposed
revision would change a longstanding regulation which requires
“prior written consent of the tribal council” befors any right-of-wa
over, or permission fo survey or construct on, Indian tribal lands
would be granted, - )

Despite the substantial change which the new ation would
meke concerning the disposal of rights in Indian tribal lands without

. tribal consent, the Department’s Notice of Proposed Rulemaking

: mm&mying the publication of the proposed revision on April 4,
1967, did not mention the abolition of the consent requirement, but

merely stated as follows: - :

The most important. feature of this revision is that it
will for the first time provide for methods of CONVOyaARCe

: in the commercial world rather than the archaje mathod
represented by the present practics of grenting rights-of-
- way by endorsing approval of a plat or map of definite loca~
tion: Aside from constituting & medernization of methods -

this change should alao result in savings to the Govermment

s
/in all phases of the process of gran ights-of-way par- ¢
ticulu'fyinthe recording sspects, _‘ugl?:spp cants Ior%g te-

. of-way. The revision also consists of the reglinement of

materisl to present a more logical sequence; the deletion

- of material regarded as sdvisory rather than regulatory

-in nature, and the addition of certain material whick more
y encompasses the suthorities of law, . '

By letter-of November 6, 1967, Chairman Jones transmitted the
stall memorandum to the Secretary of the Interior and requested his
. Yiews thereon, as well as additionsl information relating to the
.. Department’s actions in granting ngl;::aof-wi over Indian lands,

- Additional correspondence batween efary Udall and Chairmen

dJones was exchanged on January 27, February 16, and July 12, 1988,
E‘hetiettam and staff memorandum are-set forth in the appendix
exeto, - :
The proposed regulation would make various ch es which appsar
' Ebo m?m or :t best ;mue]:ﬁomblo. This mlge ,'¥t goahl"gith
he 08 ant one of these ¢ 68: namely, poaal to
:provida for the disposal of rights in Indian ande

| tribal lands without
tribal consent., - - . .
. CONCLUSIONS _ ,
.1 On Aptil 4, 1967, the Interior Department published posed
n&w‘lndhnm?lghb-of-my regulations abolishing l.g‘el h'hw.ﬁﬁ.g for

. tribal conseat to right-of-way grants of land owned by tribes not

‘ medmdathelnd;unmmhoanmmﬂm

Welfare Act. These sacts require tribal consent for grants of
land in the case of tribes . However, since
1961 the Interior Department's 1

- : regulations have. ided that th
. Secretary will not grant right-ofvway over Inlcil“i::?d tribel ‘hnd:

L804.
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without the comsent of the tribe, regardless of whether or not it i

O T e T of the Tndian ribes, not:of

an is the property o an {ribes, not o
the United States. There are more than 39 million acres of tribal

.. land over which the ‘Department - of the Interior -exeicises trust
responsibilities and whickh are subject to Federal right-of-way statutes.

Shightly more than-half of this land is owned: by itribes not oxw.mmd
under the Indian Reorganization Act or-the Oklnhoma Indian Welfare

-Act. In the lower 48 States tribes o undec -thess statutes
have a total membership of 147,989, and tribes not, 80 organized have

"8 total membership of 239,561; but the great mejority of the latter

Imra some forim of funchonmg triba} organization, -

- 3. The Interior Department constiues thu Indian Right-of- Wey Ast
1} aut.honnng grsuts of Indien land not only for transportation and
communication fagilities, but also for reservoir-sites, thetmal electric .

powerplant sites, and a variety of other uses. The la.w places 1o limita-

t:on on the area or tarm of years of such grants; -
-4, The Burcau of Indian Affsirs vigorously o poeeﬂ aholition of the

‘Tequirement for tribal consent to t—ot-wa. ts over lands of
'mLesh Varmpghodmbumh orgm];zgim‘lerthelndmn

_Roorgamut:on Act or the Oklahomae Indm Welfare Act.

5. As » result of massive protest sgainst the pogednew" 8-
tmnsfm;athe cc'ium,th Ebho,andthmeomgnfotue, eSecfnégtglry

.- .of -the Interior stated thet he i “inclined to change” the section

et m““““a‘: "t E“‘sm‘”“ﬁﬁ»% e
s form of o n sppraved by the ether
ornot 'unider the Indian ‘ﬁgo tor étorthoOIrhhoma.
Indian. dmaAct.Homer,mthomoo wuch tribes not.organized
under. otgo or the ng.ixthufd tha attimt:ut,htha :Secretary. mmtod on a.
power to grant righta-of-way without their
the regulation, when he denml that s tribehu rof\neta eoment agunst
1!.3 ow'lj‘lhm hh  that th Socretary’
& commitiea avw at the s propoaal
ng'hts-oﬁ-wuy over iribal land without the oonaent of the: tnba w]?lgg
- ownsit violates propartynghts dammtlopnnuples, mdthepatt.arn
" of modern Indisn legislatio

7. The committes bohevoa fhat the Sooretnr_y‘ assertion of power
to act in disregard of his own regulation and issue rights-of-way over
lands of tribes that have withheld their consent to such tsis
' ,Wmhw. o3 well 2o bo good go’romment, and ahoul not be

REOOMMENDATIONS

-(251'0%‘111:1613)%ﬁ°p ¢ to{ﬁhm‘butongh
grants of their lands, of how or whetkier th ugmm
ahould be retsined wi mod:ﬁou‘t'aon.".lho oommltteo oommmds

the Intecior anurhmnt !or ving donw. 30 in

righta-of. regulatio bhahad th qunulﬁ Register: of De-
X o
cember 27‘:?963 (33. F.%: 18903). "
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-2 The Se-tmata.ry of the Interior should obay-25 CFR 161.3 and not

t rights-of-way in of it on any pretext; even when ho
eela the Indians are mthho ding-consent conitrary to their own best

3 Conmderatlon should be given: to amendmg thie Indien R ht-of-
Wey Act to requite tribal consent to all righit-of-way granta of tribs!
: ].u.ng 50 @3 to afford the Indiara adequate protection from poesx’bla
upohauon of thmr propexty by Fedoml oﬂicars -

mx'r OF 'rmz m-:pon'r we i

-I Text of Present and Propued Reguhﬂou Relating. to Trihal
. . Consent for Rights-of-Way Over Indian Tribal

.. The present regulation, ado; ted in 1951, reads as foIlows (25
CFR lsli 3): egu] ™ p

Sze, 161.3. C’omm of landomm

a) No t-of-way shall bs tocl ‘over md w:oss any
rea(tncted ﬂshds belongmgJr toa h?baofn nor shall any ermes:on
to gurvey or to commence ebnstatucuon beéisswed. r&;poct

1o any such lands, mthout tho pnor wnttan oonsen
tn'ba.l “vorneil. -

- -Tho roposed revision as j bliahed i the Federa.l Regxster of
- April 4 1967, would delete the foregoi prpmbn and substitute
the followmg provisions spplicable, to tribal Jands:
v S:c.«lﬁl.s Wojhdommh ﬂfﬂM’Wﬂ :
o {a) B usothmprondedinthul‘utml no: aﬂ:ll
- of-wayishall be granted over and acroas tribal land nor: i
~tny pérmission to survey ba issued ps té. such:iands without
or- written: consent of the tribal:-governing body..., -
l;nThe S““m'ﬂ, of the Interior may without - pnor
: -wntton consent tribe izsue permisaion ta.survey snd
- grant rights-of-way over and across tnbal lsnd of tnbes that
- are not organized under the provisions of-the: Act of June 18,
1034 (48 Stas, 934; 25 U.S.O. 461473 and 474-479) the Act-. ..
. +-0f May 1, 1036 (40-Stat. 1260; 26.U.8.0, 473a2nd 43 U.S,0.
- 358a and 362), and the Act of June 26, 1936. (49:5tat, 1967; .
26 USQC, 501—509) If & tribe.is not o under_the: _ .
provisions of c.ny of the ubovo-mentmn Acts but has. a

the applicknty_. -
f:r s nght-of«wanlioul’d sdé{‘!ho "éo t!'l-'gsu g?vpernmg
body to the grant before applymg to the Secre

T Effect of the Propued Reﬂdo&ot the l!efnlathnl Rehﬂn: to

. The gam'nl Indmn ht-of-wn statntel l:cttl rob.lbxté the
Secretary (26 US.C, seo. 324) fm% grantis “p yf-gay, without

tribal consent, aver lands of tribes org nnder either the Indian
VAct of Fob. 5, 1948, €3 Biat, 17,38 U.0.0, 308,
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Reorganization ‘Act'or the -Oldahoms Yndisn: ‘Wellere Act:? The
proposedrégilstions would not affect the power of t2ilies 6 arganized:

“to véto right:of-way grants. However; the tribes not e -apder
those acts, which can exerciss such veto under the existing regulations,
would n6t ha ablets do =0 it the new regulationsareadopted. . -

- TEs Bureau of Indian Affairsrecognizes the:existancs of 788 Indian
tribes;” bands; -vﬂlﬁgeé, pucblos;:-and sther groups in the United
States, includitig Alaska, which are elizible for-its rervioea. OF thess,
109 are organived under the Indisn Reorganization. Act {including 68
in Alaskd), and 17: under the Oklshoma Indian Welfars Act.- Thus,

- there are 602 Indian t:ibeg-a.mfﬁmups not organined inder either act.
- Of the 602,96 (inoluding 29 in Alasks) ape organized for governmentsl

glu.lpbsea utider some form of document. There sre &x additionat 106
aske xative villages and &n unascertained-wumber of groups-in. the
lower 48 States (consisting Iargely: of -pueblos of. New Mexico).having
“traditional organizations not reflested-in cherters or other documents.
- Apparently o substantial number of the tribes and other grou
ognized by the Buresu of Indian Affairs, inoluding all-but two of the
203 in’ Alasks, own no tribal land. The two tribes owning:lands in
- Alaska have approximately 1,012 members, gwn 87,635 acres, and
- ue,boﬂ:‘;:famzed under the Indian Reorganization Act. There are
‘also s Jlandowning tribes orgavized for propristary but not
governmental purposes, - . -
The Commissioner of Indian’ Affairs on Ssptewiber 3, 1968, supplied
the following figures for. the estimated populations of organized and
En&ol;ganmed tribes under the jurisdiction of the Bureau of Indian
. OI1ars, = . P : . : o

Mo WA
e

. T MNER ETATES
Tz wrganived wnder [RA. -TES

© Trkst sotankeed andec OIWAL ., LA ninnnnennn
Subiotat, IRA 4nd Q1WA Tt - . T P,
Tabac otbenis ecpanked.l .., _ sz ik
" Sibiotal, erfaniesd tas : A )
Uiorgemiced tckon (Mncing thise weked skl s e o . Rl eE
Total for Yowrwe 48 Stabee, : : 50 5L

) o 1 Al B L] . - )
- Nrto of wrpaleed and wrorpitied bt ... W ] TR S

Tola natleatad sl adian pagalation sicibie for Berow of Indien Abi
papalation aligible

s sarvarnseeresmessemsesorzon groviasamesesamnns | MLT i
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The President’s message on the -American Indian' 6f March 6, 1968
(H. Doc. 272, 90th Cong., second sess.), states that there are an
additional 200,000 Indians living in cities and towns net on or near
reservations,

As of June 30, 1967, the Bureau of Indian Affairs reported that
there were 39,442,656 acres of Indian tribel land over which it ex-
ercised trust responsibilities, The Bureau publishes acreage figures b

"areas and reservations rather than by tnbes, Moreover, some lands
-are held by tenancy-in-common of more than one tribs, The Bureay

does not have an accurate breakdown between the acresge owned

- by IRA and QIWA tribes, over which the Secretary of the Interior is

forbidden by law to t rights-of-way without tribal econsent, and
the acrenge owned bﬁ‘rﬁarr?ﬁbw, mrery which he ¢laims therigi:t. to

- " raske such grants regardless of tribal consent, The following figures,
- eeleulated by the committee staff from information supplied by the

Bureau, however, appear to be reasonably accurate:

BStatis of tribal owner: . Acrex
Organized under TRA ot OIWA.... oo .. . 19, 706, 722
Otherwise organized LI 18, 483, 846

" Unorganized, ot status wnknown.....oooom oo ooooos 72T 52,
Ot e e e e .30, 442, @56

onganizad on & traditional
Five Civitlzsd Tribes of Okiaboma, whlch oy somch 1%, &t

g } Included {n this fizere are tha tribal jands BG2X78 acres, owniod by those pasblos of New Mexico
_which ars baais %mmum%

m.!&u:cm. owned by the
ot mﬂl purpases,

Tribel Indien land is defined with rensonable accurpcy in section

161.] (c}] of the new ations as “land or any interest erein, title

to which is held by the United Statesin trust for atribe- * * * or title
to which ia held by eny such tribe subject to Federal restrictions
:ﬁa.\nst alienation or encumbrance * * *M It is distinguished from
ellotted Indisn land, which is held in trust by the United States for
individuel .Indians, or held in the individual Indians’ own nsmes
subject to restraints on slienation imposed by Foderal law. Tribel land

_ -is similar to corporate property, particularly that of municipsl coraliiz-
pelly

rations. Like the citizen of & town in his relationship to runici
owned real estate, an individual Indian has only the indirect interest

- 10 ownership of tribal land which derives from tribal membership or

citizenship, The Indian, bowever, often has much more intense emo-
tional ties to bis community land than do most other Americans.
thermore, in the frequent instences whers he does not own an

individual allotment he usuelly has the right, by formal tssignment
. gr by custom, to exclusive use of & portion of the tribsl land for his

ome, farm, or range. )
Tribal land is the proPert.y of the Indian tribe. It ia not the property

‘of the United Stajes

8 basic restriction on elienation of Indian tribel lend, which has

n in effect continuously since 1790, now appears at 25 U.S.C, 177,
Because of thig statule, the sbandonment of treatymaking, with
Indians (see 25 U.S.C, ?1), and the usual lack of State jurisdiction
over Indian land, transfers of .interests in such land can be made

A Indian tend b ) iy .
Larndias ng;e:“ l?r(nlu ‘m.umdln:ly mm?lu sublect. Ses Cohin, “Handbook of Federal Indlan

. ¢h. 18, pp, Cohen states, ot p, 312, “A reatistic anulyzis of the eqam m:sem that
tha enly clear m{ncﬂan betwesn ‘Indlan title untf ifen Stmple tle' llea In tha fatt that Indian lands are
PO 36-ag Aty Torcictians upon aleuation.” Bes st b Federst aane pLsct bt ed, th, 1X, A,
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only under authority of act of Congress. Of the many such sets
now in force, probably the most important are the act of May 11,
1938 (52 Stat. 347, 25 U.S.O. 396a-306g), authorizing mineral leases;
the act of August 9, 1955 (69 Stat. §39, 25 US.C. 415-415d), au-
thorizing long-term leases for surface use, and the act of February
5, 1948 (62 Stat. 17, 25 US.C. 323-328), authorizing rights-of-way
for all purposes. There is o general law authorizing sales of tribal
land. The leasing statutes vest exclusive authority to lease tribal
lands in ths landowners—the tribes themselves—su ject to approval
of the Secretary of the Interiar. The right-of-way ‘statute departs
. from’the pattern of these laws by authorizine the Sec.rpta to make
. grants of the tribes' lands, subject to tribal consent in the case of
certain organized tribes,

4 right~of-way has been traditionally defined as:

* * * the privilege which one person or particular class

of persons may have of passing over the lend of another in

- some particular line, It is an easoment; but the term is used

to describe either.the easement itséif or the strip of land
which is oceupied for the easement >

In modern usage the term “right-of-way” means the right to con=
struct, operate, and maintein on the land of another a transporiation
-or communication facility, such as railrond, highway, ditch, sewer,
- irrimation canal, oil or gas pipeline, electric transmission line, tele-
phone or: telegraph cable, ete. Frequenlly rights-of-way confer upon
the grantee the additional right to use adjacent groun  for purposes
- incidental to his transportation or communication facility, such as g
railway station, compressor, electrie substation, ete.
~ The act of February 14, 1948, which authorizes the Secretary of
. the Interior to grant rights-of-way for all purposes across Indian land,
t‘?ntains Ro restrictions on the width or term of years of such rights-
of-way, _ .
In 1957, the Interior Department construed the 1948 act as authoriz-
ing grants of rights-of-way over Indian tribal lands for water control
project purpeses, including use of the land as sites for dams, reser-
voirs, powerplants, and construction and operating camps,® that is,
-\ses considerably more permanent and extensive than for passage or
{ur transportation or communication, Under this interpretation, the
epartment granted, as & “rizht-of-way” for perpetual use, about
- 93,000 acres of the land of 4he Navajo Tribe—an aréa larger than
- -many entire Indian reservations—to the Bureau of Reclairation for
the site of the Glen Canyon Dam, reservoir, powerplant, and con-
struction and operating townsite. (See S. Rept. 1867, 85th Cong.,
second sess., pp. 6-7. .. .
_ In 1966, the Department broadened jts interpretation even further,
' by granting 50-year “rights-of-way” covering 3,928 acres of the same
tribe’s lands to a group of power companies'® for purposes of locating
m‘xm d Licenses, i

an " e, 7, p 427
* Rollcitor’s Oplnion H-amti W LD, 10 (M, 23, fom This opinien gverruled & previous Bqlicltor’s

Upinfen (W Mar. 28, 149}, which had stated: =1t woutd eertalzily be stretehing the Hatate beyond
“.‘?I‘L“ 1a hold that a reservolr Mtk oo

rering hds of ‘"ﬁ LYY rlgh\-d—rni. -
tots recel; thia “right-ol-way™ sre Atizona Public Servics Co.. £l Paso Elettric Co., Publl
‘Scfr}'lt!r&i‘&ﬁv &mf? Salt River Pro gritutiural Improvement and Power Distriet, Scothern

A
alitornis, Rdison Co.,and Tuestn Gas & E’Iidchie Con Thtse ctllithes sre amsoctated with Western Enerey
Supply snd Transwelston Asaciates (WEST).
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.therson a thermal electric plant, dam, common use facilities, ash dis-

posal, and reservoir, The grantees received exclusive use of the lands.”

" QObviously, the proposed revision of section 161.3 of therights-of-wey

‘regrulation to abolish the regilfirmements. of tribal consent, affecting

" . almost 20 million acres of Indian tribal land, would be an enormous

shift of control away from the Indidns’ own local units of govern-
ment to the Department of the Interior,

- IM. Summary of Correspindence Between the Sub'comﬁittee and
L the Interior Department Concerning the Department's Pro-

sal To Provide for Disposing of Rights in Indian Trihal
nds Without Tribal Consent -

' _'The views expressed in the subcommittes staff memorandum of
November 2, 1967, concerning the Department’s ﬁroposa_l to provide
for disposing of rights in Indian tribal lands withount tribal consent
. are summarized, in the following extracts thereof:
x * g L * L

- From the standpoint of Indian rights the most radical
' change proposed by the new regulations is abolition of the
" power of so-called unorgenized Indian tribes to veto the
) 7grantj.n§ of rights-of-way over their lands. This veto power
13 provided by section 161.3 of the present ations, which

© ‘requires prior written consent from the tribal council of any
Indian tribe, organized or unorganized, before the Secratary
of the Interior may grant & right-cf-way, or even permission

- to survey or commence construction on & propesed right-of-
- .wey, over its lands. Such a requirement has been in force for
16 years. It has greatly enhanced the ability of unorganized
tribes to manage their own property and has strengthened

. their bargaining position with oil and gas pipeline compenies,

- electric power companies, and other applicants for rights-of-
wax‘;:n their reservations. .

- An orgenized tribe, in Indian Bureau parlance, is one that
has adopted 2 constitution and bylaws in accordance with the
Indian Reorgenization Act (25 US.C. 461-473, 474-479) or
the Cklahoma Indian Welfare Act (25 U.S.C. 501-508). All
others are unorgenized. The terms “organized™ and ‘‘un-
orgenized” used in this way are somewhet misleading, be-
cause -some tribes which did not adopt constitutions apd
bylaws under one or the other of thoss acts nevertheless
haye highly developed governmental organizations, and some
tribes which did edopt such constitutions and l;gla.wu have
scarcely any organizetion except on paper. The largest

- Americen Indian tribe, with probebly the most elaborate
" governimental organization, the Navajo, for example, re-
. Jocted the Indien Reorganization Act, and falls in the un-
organized category. It has 100,000 members, about & fourth
of all tribel Indians in.the United States, and owns lands
having an area about the size of the State of Weat Virginia.

1T Na Tribs 10 not dee
{?IF:“ Ad?b’guu eon.ui% im%'?&'&'&n bo“t: II“

dlsn a Act or the Ok
mwmthwwiﬂhcﬁ
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The Indian Reorganization Act (25 U.S.C. sec. 476) and
the Oklahoma Indian Welfare Act (25 U.B.C. see. 503)
confer: on organized tribes the power to provent the sele,
disposition, lease, or encumbrance of triboﬂ lands, interests
_in lands, or other tribal assets without their consent. The

general Indian right-of-way statute (act of February 5, 1948,
62 Stat. 17, 25 U.S.C. 323-328), cited as authority for
issuance of the ?roposed new regulations, explicitly requires
consent only of “‘organized” tribes before the Secretary may
%Eant_ a right-of-way across their lands (25 U.S.C. sec. 324).
" The proposed ations do not affect the power of organ-
-ized tribes to veto right-of-way grents. However, they would
- take away such gower from unorganized tribes, upon whom

it was conferred by regulation rather than by statute.

The legislative history of the 1948 Indien Right-of-Way
‘Act, however, shows no congressional intent that consent.
bugiat not to be sought from unorganized tribes. The purpose
of including the consent r:guirement for organized tribes was
merely to prevent implied supersession of the Indian Re-
orgenization Act and the, Oklahoma Indian Welfare Act.
Sea-Sensate Report 823, 80th Congress, second session.

: * . * * . ®
-" Some of the “unorganized” Indian tribes have been guaran-

teed bf treaties that no non-Indian shall ever be permitted
to settla upon or pass over their lands without their consent.

Such treaty stipulations are entitled to equal recognition

with the Indien Reorganization Act. and the Ollshoma
_ Indian Welfare Act aslimitations on the Secretary’s suthority

to grant\ights-of-way, In addition, the principle expressed
by UndedSecretary Black—that Indian lands are. their
* private property—certeinly deserves & greater recognition
- than is present in a regulation- which purports to empower

the Secretery to grant awsy interests i the Indians’ lands
without their congent.

There may be cases where overwhelming publie nécw_;ity

~ will justify the condemnation of rights-of-way over tribal

Tndian land despite the opposition of the Indian landowners.
. These cases are es apt to involve “organized’ as “‘wnorga-
" nized” tribes. In either case, we believe that inveluntary
dispoesal of the Indians' propert{ rights ought not to be dene
‘by administrative action of the Interior Department, because
* the trust and guardisnship responsibilities which the Secre-
tary of the Iiiterlor has towa Indians ought to disqualify
him from acting s referee between them and others'seeking
interests in their lands. )
- Prasent law generslly requires a special act of Congress to
condemn tribel Indianland, If there are frequent, instances of
Indian tribes’ unreasonebly refusing to consent to the
Secretary’s granting rights-of-way over their lend which are
" essentiel to the f ent, of public gurpos&: and the public
- welfare, then Congress might consider enacting legxsgatlon
duthorizing the person or sgency seeking the right-of-we
to institute & suit for condemnation thereof in a Fed
court. Such suit would be, of course, subject to the regular
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safeguards of the judiciel process. In such legislation, Con-

gress might, in view of the special status of Indian reserva-

- tions, require that the condemning agency establish the neces-

sity for the teking by clear and convincing evidence.

At this stage of history we believe it is a backward step

- for the Secretary of the Interior, by amendment of the regula-

tions, to- authorize the granting of nﬁhts-of—way over the
lands of the “unorganized” tribes without their consent.

. Séeretary Stewart L. Udall's response of January 27, 1968, dis-
claimed any ictention ‘“that the proposed regulations should work
any substantive changes * * * or be applied to diminish safeguards
for the protection of th: Indians or to their economic detriment.”
- He acknowledged that the Department had received “generally ad-
verse’’ comments. concerning the prg&osal to amend section 161.3
to permit granting of rights-of-way, without tribal consent, over lands
owned by tribes 5ot organized under the Indian Reorganization Act
or the Oklahoma Welfare Act. Because of the opposition to that
proposal; he stated, the Deggtmeqt is “inclined to change the section
to provide, in the case of tribes having a form of organizetion approved
'bg the Secretary (whether pursuant to the above acts or otherwise),
thet rights-of-way will not bs granted witkout the consent of the
governing bodies,” , _
- - However, the Secretery’s lettér of January 27 also stated as follows:

It has always been understood, not only by officers of the
. Department but by many who have represented parties de-
- siring rights-of-way over tribal lands, that the Secretary has
- -the authority, regardless of regulations, to grant the same on
his own initiative in the case of tribes not organized under
- the above acts. Subject to further checkiniby the Bureau, we
recall no modern instance in which a right-of-way.has been
granted over lands of & tribe organized outside oly these acts
except with the consent of its govemingbbody, although from
- time to time we have been reminded by applicants. that it
would be competent for the Secretary to do so pursuant to a
waiver of the regulations. Ses 25 CFR 1.2. .
Our response hag always been that while we recognize the
-Secretidr{ has such suthority, it will be exercised only in
*. . extraordinary situations where the tribe's refusal of cornsent
A 5.1 _c}ear{ly contrary t& 1tsl-.otv:3 ll;esthmterests. al:lIo changs in
‘--ting policy wes contempla the pro regulations,
- but we are inclined to recast segu{n 1611.)3 ag?;xdieat.ed above.
- Generally, those requiljgﬁ rights-of-way over tribal lands
~ have encountered no particulsr problems in obtaining Indisn
.consent. The bargainin process usually produces egreements
without unusual difficulties. In & very few situations involv-
Ing. negotiations . for rights-of-way over lands of tribes
: or_ﬁnlzad other than under the LR.A. or the O.W.A., the
tribe’s realization that the Secretary ultimately possessed
authority to grant a right-of-way without its consent and
the applicant’s realization that the Secretary would not do so
except 83 a last resort and only il the interests of the
Indians compelled such action, may have been responsible
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for getting the perties back to the bargaining table after
initial failure to reach agreement.

‘Cheirman Jones thereupon wrote to Secretary Udall on Februery 16,
1968, saying, in part, as follows:

While we are aware that the Department of the Interior
has “recogaized” many tribes not organized under an act of
Congress, we know of no general suthority of the Secretary,
outaida of the Indian Reorganization Act or the Oklaboma

" Indien Welfars Act, to “approve,” or disapprove, tribal
organizations.
* * [ L ] | ]

Your letter of January 27 presents mo justification for
changing ‘the present langusge of section 161.3 in any par-
ticular, On the contrary, your lotter states that (a) “Gener-
ally, those requiting rights-of-way over tribal lands have
encounterod no particular problems in obteining Indian
consent” (p.ﬂ; end (b) “* * * no case comes to mind where
-a State or local project has heen frustrated or senouslg held up
by the lack of power to condemn tribel lands” and ** *

- this fact has not produced any mischief requiring general
legislation” (p. 3). Moreover, your letter does not attenﬁt
o

to show, and we cannot im e,hwh{ AD _UNreasona
" refusal of consent to s propos:f:ig t-of-way is more likely
to occur in the case of a noni-IRA tribe. What then is the
justification for changing the present langusge of section
161.3 in any particular? .
.. Your letter also states, on page 2, that ‘o extraordinery
- situations where the tribe's refusal of consent is cleasl
. contrary to its own best interests,” the Secretary woul
“waive” the regulations and issue the right-of-way over the
Indian tribal lands without the tribe's-consent. Even if there
“should be any justification for the Department to grant any
right-of-way without tribsl consent, it appesats to us that to
do 50 under & “waiver” of the regulations is & particularly
un%l‘esmlfle wa tgl dg) it. ol A
. First, Tt is flleg waive a regulation over the objection
of the person it was adoni2d to prolect. Vitarelli v. %oahm.
-35??3. d53T5, 539-540 (I!i!v‘:g)-.egul uld be to disregard
o ond, To disregard the yegulation wo o disreg
the right of the Indians to make their own decision as to what
-is in their “own best interests,” and would place the Secre-
. tary in a conflict of interest. If the Federal Government were
the applicant for the right-of-way, the Secratary would be in
& conflict of interest between his position as trustee for the
.Imii%:mi t&nd&]‘:tl: tfl‘a:mit.ion a3 an officer of the })e:il_eﬁmary of the
gran 8 agency or pnvate o atlon or person
were the applicant, the Secretary woulﬁ be acting in a con-
troversy whers his trust responsibilities tqward the Indisns
xmhair is impartialit.f. Lo
ird. The mere claim of power to act in disregard of
w’_}:lished regulations creates an appearance of arbitrariness.
ere general regulations impose a uniform requirement en

S ATAN__an -
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all spplicants, but theSectetary waives such requirements for
& particular applicent, such action suggests the possibility of
favoritism, regardless of its true motive or justification. A
Government agency should remein above suspicion.

Fourth. When the Secretary grants a right-of-way over
triba) Indien land without the consent of the Indians, he
.acts es a condemning authority and gives rise to & claim for
just compenration for whose prompt and impertial determi-
netion no established edministrative ure exists. The

- tribe would be relepated to pr!:dmclbe‘lJ and custly litigation

" in the Court of Clains, .

-~ The second end fourth points above, of. course, apply

to any teking of an interest in tribal land authorized by the

-Secretary of the Interior without tribal consent, whether pur-

- saent to regulation or under waiver of mﬁulation. They sug-

est that any such action might violate dua process of law,

" They attest the wisdom of insisting upon consent to right-

of-way grants from all tribes alike, and of leaving it to

: 'Conf&s to decide when consent has been unreasonably
withheld and tribal lsnd cught to be condemned.

* & - ’ ® .

.. We believe the Department’s obligation to protect the
- rights of the Indian tribes should be embodied in regu-
lations which clearly and emphatically preclude eny possible
misuse of right-of-way grants to alienate Indian Jand without
the consent of the Indians or to evade the meximum terms
of years fixed in the act of Congress authorizing land leasing.
or all of these reasons, it would appear best to retain the
present section 161.3 without any change, and to announce
unambiguously that your Department intends to observe its
own regulations.

Secretary Udell's response of July 12, 1968, rejected Chsirman
Jones’ suggestion that the universal requirement for tribal consent to
‘right-of-way grants of tribel land be reteined and strietly observed
by the Department of the Interior, :
. 'The Secretary insisted that thers are at least two kinds of situations
~ in which the Interior Department, if it decided that such action would
be in the Indiens’ best interest, ought to, and would, meke right-of-
-way grants notwithstanding the ebsence of tribal consent.
_ iret; Ho referred to the situation involving a fow scattered Indian
reservations, not under the Indian Reorganization or Oklshoma
‘Indian Wellare Acts, where no tribal governing body exists. The
_present rgzulmon requires tribal consent for the granting of a right-
of-way. nder the revision of section 161.3 proposed in Secretary
Udall’s letter of January 27,% the regulation would permit the Depart-
‘ment, in cases where no ¢ bal governing body exists, to grant rights-
of-way without, tribel consent,
However, it is apparent that the problem can also be solved either
by the Secretary’s submitting the question to 2 referendum of the
:f-lz? his letler of Jon. 27, 1968, Becretary Udsllazaled: ** ¢ * We e tnclloed Yo change the section to l:t't:

Yide, In the cas of tribes having & form of orgsnlation approved by ths Sectet hether purman
the shovs wcts or otherwise), that rightsof-way will not & mnud’;ruhont the"u{ngnt of th': governtug
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members of the tribe, or by encouraging them to set up an organization
capeble of giving or withhoiding consent to right-of-wey ts.
Since the lack of tribal organizaiion is detrimental to such man
tribes in many ways, the latter course would incidentally result in
strengthening the dian community and assist its economie develop-
ment. The very few cases whera the owners of tribal land have become
extinct or cannot be ascertained obviously present broader problems
than mere-inability to consent to right-of-way grants. Probably such
rare problems cannot bs solved by edministrative action at all and
‘require special remedial legislation. Examples of such legislation are
the act of June 11, 1960 (Public Law 86-508; 74 Stat. 199), %mviding
for leasing of Colorado River Indian reservation lands by the Secre-
tary while beneficial ownership remained undetermined, and the act
of August 11, 1964 (Public Law 88-419; 78 Stat. 300), providing in
subsoction (g) for sele by theSecretary of sbandoned Indian rancherias
in California. "
- Second. The Socretary’s letter referred to the situation where a
tribe does have a governing body but contrary to its own best interest
" withholds ccnsent to a propesed right-of-way, In such a case, the
Secrotary's July 12 letter stated, “Situations may arise, albeit infre-
quently, in which the Secretary’s obligation to sct in the best interests
" of a tribe - would demend that he exercise his nutho::ﬁ to grant a
right~of-wey despite the absence of tribal consent,” spparently
despite a_consent requirement in the regulations. In justification of
this position the Secretary’s lettér added:

As we have stated, in the case of tribes not organived under -
the TRA or the OWA the authority of the Secretary to grant:
righte-of-way over reservation lands is granted by statute-

- #nd can neither be diminished nor enlarged by regulation.

. ‘That argument is misleading. The Secretary, of course, cannot by
“regulation confer powers upon hirmself that thelaw dees not suthorize.
But he undoubtedly can provide by regulation that he will not exer-
cise.a discretionary power conferrej, upon him by law. And zo long as
suth a regulation remains in force, it binds the Secretary as well as
the public. He can revoke or amend the regulation, but he may not
Yiolato it. desardi v. Shaughnessy, ST U.S, 260, 267 (1950); J"’I&"s‘h’)"
™ mpany v. Chapman, . , 3
o e T T o cny; Somics v, Dl
354 US. 363, 372-73 (1957). o,
. The_Secretary referred to a recent situation in the Four Corners
area (where the boundaries of Arizona, Colorado, New Mexico, and
Utah intersect) as one where the Interior: Department “would prob-
ably have been irresponsible” if it had allowed the Navajo Tribe to
block & proposed grant. He sdmitted thet the April 4, 1967, version
of section 161.3 (abolishing the consent requirement for “unorganized
trib:ﬁ) was drafted with this situation in mind. The Secretary’s letter
stated:

% & * The lands involved wers either jointly owned by the
- Navajos and the Hopis or were lends in which the Ho(rel: had
some interest. The Hopis, who are o ed under the
TRA were auxious that the rights-of-way be granted and the .
_interests of both tribes cleardy required that they be.
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The dispute involved was between the Navejos and the
Hopis, and the position of the former was without su?port
in reason. The Navajos quite simply refused to acknowledge

- that the Hopis had any interest in the lands which were the
subject of Healing. v. Jones (210 F., Supp. 125 (D.C. Ariz.
1962), affirmed 373 US. 758). The Navajos, for & time,

- indicated they mig}}:}t refuse to consent to the rights-of-

- way to prevent the Hopis from getting any benefits from the

-dependent developments. It was then that we began giving
serious consideration to ting the rights-of-way irrespec-

* tive of Navajo consent. Even if our responsibilities as trustee
could be squared with- allowing & tribe to cut off its own

- mose to gpite its face, we submit that under no circumstances
could they be squared with permitting one tribe to amputate

- the rights of another tribe for such purpose. . -

Whatever the nature of the dispute about rights-of-way betweson the
Navsjos and the Hopis,® the example cited by the Secretary is-a
peculiarly inapt one, The Secretary of the Intertor could not possibly
act in a fair and balanced manner in aTight-ol-way dispute between
those two tribes, The Hopi Tribe s organized under the Indian
-. Reorganization Act, while the Navajo Tribe is not. Contequently,

the Secrotary is forbidden by tha 1948 act, &3 well as by the Indian
. Reorganization Act, from granting a right-ofsway across Hopi: tribal
. land without the Hopi Tribe'’s consent, even if the Navajos correct!

claimed that the. Hopis were #cting unreasonably. But under his
interprotation of the law, he could, eimply by disregarding his own
: ations, make such grants of Navajo land without’ avsjo consent.
. Thus, if he ruled, in a dispute between these two tribes concerning a
- night-ol-way, in faver of the Hopis, he could in effsct levy immediats
“execution against the Nava?'ue; butif he ruled in favor of the Navajos
he could give them no relief. -

-In any event, it seems paternalistic and arrogant for the Depart-
ment (o take unto itself the power to adjudicate disputes between
tribes concerning their property rights, The trust obligations which
the law im on the Department vis-a.vis Indian tribel property
were intended for the Brotection of the Indian tribes, not for su jects

them to dietation y the Department. If the Department is faced

with & dispute between tribes which cannot be resolved by negotiation,

conciliation, and mutual sgteement, the matter ahou!g pto be

resolved by Congrees, or by the courts under appropriate juri 'ctﬁmal

. legislation," not by the Interior Department’s granting away a tribe's
property rights without its corisent. o

Secretary Udall’s lotter, indeed, admits that the consent require-

ment of section 161.3 has not, during the 17 years it has been in force,
. edversely affected the public interest. Not once has that uirement
created a need fcgefiudxml action or congressional referral, The com-
mittee therefora oves that thera is no justification for the proposal
to sbandon ths requirement of tribs! consent as a condition for grant-
rone Socrolaty’s letter dost not clearly st forth the detatls o the dispute betweon the Narajos and the
Hepls, The n!
e s e e R R
02 Tok wuy et rsolrod wae th Nevafo Tribs oniiod b Lo pome g Ree BT e 1 fo
DTSR e DA Taw thotized
N T ek, 40, YHIh dathortend pabmmbaon of 4

e
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“consent to right-of-way granta over lands of all tribes not o%_
: \Ander the Indian Reorganization Act or the Oklahoma Indian Welfare

15

Ing ﬁiht&of-way over tribal lands. Moreover, the committea beliaves
that the Secretary’s assertion of power to act in di of his own
reguletion and issue rights-of-way over lands of tribes that have
withheld their consent to such i3, is contrary to law, as well as
to good government, and should not bs entertained. :

IV. The Bareaw of Indlan Affaizs Vigorously Opposes Abclition of
the Requirement for Tribal Consent to Right-of-Way Grants
Over Iands of Tribes Havig Governing Bodies {mt Not

Organized Under the Indian Reorganization Act or the Oklx-
hogn Indian Welfare Act

- The Bureau of Indian Affairs doss not favor the proposal to revise
section 161.3 of the regulations to eliminate the requirement for tr_ib:dl
aniz
ct., .
. The Bureau prepared the revised draft of the Indian rights-of-way
reguletions princ in order to deal with the. Iollowintﬁ,problems:
(a) the difticulty of recording maps, which are the granting
instruments under section 161.16 of the existing regulations;
. (b) the lack of authority by State and Federal ies to make
indemnity agreements required under section 161.7 of the existing
regulations; and . .
.. (¢) opposition to the provisions for wheeling electricity over
- .transmission facilities crossing Indian lands, as specified in section
161.27 of the existing regulationsi

- . -The Bureau draft was transmitted to the Secretary. of the Interior

by the Commissioner of Indian. Affairs on October 11, 1965, with a
request that it be approved and published in the Feders! Register
es proposed rulemsking.® In rogard to requiring consent from un-
organized. tribes, this draft provided as mows:
Skc..161.3. Conzent of landowners to grants of rights-of-way
(a) Except as otherwise provided in this pert 161, no right-
of-way shall be granted over and across tnbal tand nor shall
‘any permission to survey be issued as to such lands without
the prior written permission of the tribal governing body.
. g .The Secretlary n::y without cl:_rim- eon?el?::-:} the
ribe 1ssue permissian to survey and grant rigl ~we,
- over and acress tribal lend of tr?b-as that are not orgeni
under the provisions of the act of June 18, 1934 (43 Stat.
984; 25 US.C. 461-473 and 476-470); the act of May 1, 1936
(49 Stat. 1250; 25 U.S.C. 4731 and 45 US.C. 358a snd 362),
and the act of June 26, 1935 (49 Stat. 1967; 25 U.S.0. 501~
509), if such tribes do not have a tribal governing body
ized by the Secretary. .
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_ While the Bureau's proposed subsection 161.3(b) clearly represente

 a weakening of the consent requirement of the present regulstions, it

would not affect a tribe with a functivning organization which is not
organized under the Indian Reorganization Act or the Oklahoma

. Indian Welfare Act. The intent, and effect, of the Bureau’s proposed
- revision was to permit the Secretary to grant rights-of-way without

tribal consert only over lands of complstely urorgenized tribes and
abandoned reservations.

. 'The Bureau's proposed draft was reviewed in the Office of the
Solicitor of the Depertment of the Interior; and on March 25, 1946,
Associste Solicitor Richmond F. Allan returned it to the Bureau
suggesting various technical revisions and further sugpesting that
the last clause of 161.3(b) be stricken and replaced by the following:

If a tribe is not organized under the provisions of any
of the above-mentioned acts but has a governing bedy
" Teco by the Secretary, the applicant for a right-of-way
should seek the consent of such governing body to the grant
" before epplying to the Secretary but the action of the tribal
-governing body in such case shall be advisory only and not
binding on the Secretary. ‘ .
The Commissioner of Indinn Affairs, by memorandum dated April

11, 1966, responded to the Assoriate Solicitor as follows:

We do not agree that the ch ou suggested in 161.3(h)
should be made. We sre aware ayt as p‘.lggat.ter of law the
- consent to a grant of right-of-way over ttibal land by Indian
Reorganization Act tribes isrequired and that as to non-IRA
tribes the Secretary can grant rights-of-way on tribal land
without consent. As s raatter of general policy though we are
of the firm apinion that tribal consent should ba obtsined in
all instances where the tribe has an operating orgenization to
express the tribal views, The regulation provision is written
“to reflect this as ageneral policy of the Department.
" T a case:occurs where a right-of-way is to be granted with-
. outtribsl consent or ever the objections of a tribe, it should be
handled a5 an exception to general policy insteed of making
the rule to cover such a case which \villy undoubtedly occur
“only in isolated insu]s‘neea.h ]
. :We are certsin that the policy your suggested che
would éstablish would be stzongly oppyoaed b;ilgon-IRA triﬁ
* 88 being paternalistic and -authoritarian in the extreme.
The Solicitor's Office, however, disregarded the views of the Com-
missioner and revised the proposed regulation in accordance with
Assistant Solicitor Allan’s proposal (after the relatively immaterial
deletion of the “advisory only—not binding" clause). The proposed

. regulations were then published in ths Federsl Register of April 4,

1967,

_Thereafter numerous comments, protests, and objections concerning
the proposed regulations were sent to the Interior Department by
many persons and groups, including Indian tribes. Pursuant to regular
departmental procedure, thess comments and objections were re-
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viewed by the Bureau of Indian Affgirs ¥ which then procseded to
redraft the proposed regulations. On Jul 2, 1967, the Cg)mmism'oner
of Indian Affairy transmitted the ren‘isecly regulations to the Assistant
Secretery for Public Land Management, with a memorandum in which

the Comumissioner repeated the p hs from his memorandum of
April 11, 1966, quoted above, and a deg: _

The reaction of Indian tribes to the proposed _consent
?mvisions have been precisely what was snticipated.
n fact, this proposal has engendered such great mistrust
“and apprehension on the part of Indisns, that it threatens
to erode Indian support for other programs of the Depart-
ment. We are convinced that the con uences of this pro-
vision are much too great a prics to Pay Ior the insignificant
"advantages. Furthermore, t| ¢ provision is contrary to the

~. . policies of Indian self-determination and inaximum snvelve.

mient in matters affecting their land.

'V. There Is No Sound Basts for Abando the Historic Principle

That Indian Tribal Lands Should Not Dispoaed of Withomt
- Tribal Consent, and the Department’s for Se
Should Be Withdrawn, In Addition, Be
‘Given To Amending the R'llﬁt-or-Way Statete in Order To
Prevent Future Disposal of Tribal Lands Without the Connent

of the Tribe
The.Commissioner’s views accord with one of the oldest principles
of jurisprudencs-in America—that Indian tribes should not be de-

. prived of rights in their Jand without their consent. That principls

was first stated in 1532, in an opinion of Franciscus de Victoria, the

‘most erainent theologian of Sv_m, who has béen called the founder

of modern international law, Victoria’s opinion, rendersd at the re-

- Eues,t of the Emperor Charles :’l, came to bo generally accepted b

Rropean writers on internation
en"i‘el‘l‘ﬁ ited States formally adopted this principle in artidde III of
.. The Uni ornually ado vinciple in s III o
the Northwest Ordinance og 178?p(sao vol.pl, UF.’S.C., p. XXXIX)

* ¢ * The utmost good feith shall always be observed
toward the Indians; their lands snd prope:ntg shall never be
teken Irom them witholt their consent: in their prop-

. - erty, rights, and liberty they never shall be invaded or
. . diaturbed, unless in just lawful wars authorized 3{
Congreas; but laws founded in justice and humanity shell,
from time o time, be made, for preventing mm i
ttl]tlmetuthem,mdtorpmervingpememdf p wi
em.

law long before American independ-

| Although the consent principle has often been dishonored by the,
Congreé:g and the people g?nthel?lUnitod States, it was firmly reestab-

n aquky Iudicatss thal whea the Buress of Aftalrs prepteed 1o rvision of Julj 2, 1R,
) mmumzynmlu'&*ﬁ‘uwu?uhdnn&m Chairmoan Jonss sad the

1
nhetier, Lhe Becretary’s O transait bo the Buresd the comraats of w
e e L S L T
L] . - N, it
MM 42 th Ducesn of Indinn A uics Ror ke (1 possble farther contiders: wa o the
Y

W ¥ictorih, da Iudis ot de I Relctiones (trinclatsd by Jobe Pawler 1617, quotsd and
W n cm&d. -Efmﬂ fﬂ'ﬁm Indfan Law> 324 ani: armfﬁ&hﬂm“ 14185
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lished in 1934 for those tribes which accepted the Indian Reorganiza-
# tion Act. :

It was reaffirmed by President Johnson on March 8, 1968, in his

message on ‘‘The erican Indien—the Forgotten American”

(H. Doc. 272, 90th Cong., second sess.}), in which he proposed a new
goal for cur Tndian programs:

A goel that ends the old debate about “termination' of
Indian ;lJrogmms and stresses self-determination; a goal that
-erases old attitudes of paternalism and promotes partnership
self-help. : g _
" The President further stated:

The program I propose seeks to promote Indian develop-
Jment by improving health and education, encouvraging long-
terrc. economic growth, and strengthening community
institutions, .

Underlying this program is the assumption that the Fed-
eral Government can best be a responsible partner in Indien
progress by treating the Indian mms elf as a full citizen,
rwﬁonsible for. the pace and direction of his development.

ut there can be no question thet the Government and
fhﬁi people of the United States have a responsibility to the
ndians, :

In'our efforts to meet that responsibility, we must fledge

* to respect fully the dignity and the uniqueness of the Indian
-citizen. .

That means partnership—-not paternalism.

We must affirm the right of the first Americans to remain
Indians while exercising their rights as Americans.

We must affirmi . their right to freedom of choice ‘and
self-determination. - : '

We must seek new ways to provide Federal assistance to

~-Indians—with new emphesis on Indian self-help and with
respect for Indian culture, i
nd we must assure tha Indian people that it is our desire
end intention thet the special relationship between the
Indian and his government grow and flourish.
For, the first among us must not be last.

It is ironic that at_the very time the President’s message was
delivered the Interior Department was planning to take away from
-many Indian tribes thelr rights to prevent unwanted rights-of-way

_:ﬁrzsa!thenr lands. The Departtment has not yet wholly shandored -

a p;ll‘l. .

. 'The Indian consent principle was strikingly endorsed by Congress
in the act of April 11, 1968 (Public Law 90-284, 82 Stat, 73, 80),
which provides, In section 406, that even the States of the Union may
not assume jurisdiction over eriminal offenses or civil actions in
Indian country within their borders without the approval by majerity
vote of the adult Indians 1o be affected. -

Though many Indians sccepted the Reorganization Act (or its
Aluska or Okdahoma counterpart) thus securing protection for their
ancestral lands, the majority did --not.—perha%s because the act
tended to restrict their right of self-government by giving the Secre-
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tary of the Interior & veto power he weuld ot otherwise have over
all their legislation. As to these nonaccepting’ tribes the right-of-way
statutes purport to authorize the Secretary of the Interior to grant
rights-of-way over Indian tribal lands without Indian consent.” The
Interior Department’s adoption in 1951 of the presont right-of-wey
regulation in 25 CFR 161.3 was an act of statesmanship, promising,
even to those tribes not %mtected by the Indian Reorgenization Act
or the Oklahoma Indian Welfare Act, that no atterapt would ba made
to grant rights-of-way across tribel Indian land without Indian

consent. ]
- That sct of administrative restraint, embodying into ation the
*+ historic principle of respect for the property rights of the Indians, has

well stood the test of time. Secretary Udall’s letters to Chairman
Jones have shown no sound basis for sbandoning it now. The com-

.mittee therefore belioves that the Department’s proposel to amend

the regulations to provide for granting rights-of-way over Indian tribal
lands without tribal consent should be withdrawn, and the present

_section 161.3(e) should be retained without epy modification

whatever. . .
The fact that the massive protest against amondment of section

© 1613, from the Indians, the public, and this committee, hes not

sufficed to secure any promise of withdrawal from the Depart-

. toent “—indeed the.fact that the amendment was propossd at all—

shows that f)resent law is inadequate to protect Indian tribal lend
from possible spoliation by the overbearing paternslism of Federal

" The committes recoimends that consideration b given to smend-

' _i};\%’the first sentence of section 2 of the Indian Right-of-Way Act of
¢

ruary 5, 1948 (62 Stat. 18, 25 U.S.C. 524), to read as follows (add
it_alicize words and delets words struck through): o

SEc. 2. No grant of a right-of-way over and across any lands
belonging to & any tribe erpanised under the et of June 18;
1934 {48 Sﬂ&ﬁﬂﬂ-mm&&d&#tb&ﬁe&eﬁ%h%
{40 Stat: 1350} o the Aet of June 26; 1036 449 Stat: 1067
shall be made pursuant to this or any other act of Congress 1
without the comsent of the proper iribal officials or, if the
Secrelary of the Interior certifies that the tribe has no tribal

officials, the approval of a majority of the adult members of
such tribe.

 Only by enactment of such a proyision into law cen the United
States in its dealings with Indian tribes mise from & platitude to &,
living reality the traditional American faith that government,
derives its just powers from the consent of the gaverned.
" Such sat) ‘ . Chndter, 100
oS BT S e e gt e ek, R DRI
u %a:&w.mmﬂ:m\h

Udall's Is *lnclined to change the deaft pubiished
& .lil il tha Federa} Inis & fm which remalng subltan wosker than the cumreat
': 7, 1o N.Re:u.: b tally

5 Jaly 12, 1068, continued 16 inelat on & power ta**waite™ any consent
alretnent, dea Ite the requlationt, whete be destit 40 Dearranized kribe has acted tontzary iolts bt
InmhnﬂwhgmiuINmnumu the grant of e vight-obway.

(S t other it of Coagress™ l noeded 10 soture com protettion
PNl il 'm“. T on s o Lo 0 S G b melled, 10 pecate cumplete pealestion
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VL. Afier Preparation. of This Report', the Interior Dépariment Aban.
doned Its Proposal To Abrogate (e Requirement of Tribal

I'_C::m;ent for Granis of Right-of-Way Over Any Indian Tribal
nds

- This report was precared and. approved by the Natural Resources

-~ and Power Subcommittes and irensmitted to the full Committes on
- Government Operations shortly before the 90th Congress adjourned.

After the chairman of the full committee, Hon. William L. Dawson,
requested the Secretary of the Interior to defer action on the Proposal
until the committee could act on the report, the Department decided
to ebandon its proposal. (See Jetters of November 7 and December 18
'1968, from Chairman Dawson to the Secretary of the Interior, and
* the Interior Department’s reply on J anuary 23, 1969, from De];lut
Assistant Secretary Robert E. Vaughan to Chairman Dawson, whic
appear in the appendix ) ,
"he I{eﬂartment- of the Interior subsequently published its revised
Indian right-of-way regulations in the Federal Register of December
- *-27,1968 (33 F.R. 19,803). These regulations readopt the Department’s
_ Frenoir_s. rule (sec, 161.3), which since 1951 has required tribal consent

. for al! right-of-way grants, whether the tribe is organized under an
* act of Congréss or not. Thus, the committes’s recomnmendation No. 1
{see p. 3, sbove) has been effectuated. The revised regulations also

- correct certain other provisions which had been included in earlier
verstons of the proposed regulations and were criticized by the sub-

‘committes cheirman in correspondence with the Secretary of the
Interior (see appendix). ' . :
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APPENDIX

"ConGRESS oF THE UNtTED STATES,
ouse oF REPRESENTATIVES,
CoMMITTEE O GOVERNMENT OPERATIONS,

L : _ Washkinglon, D.C., April 24, 1962.
Hon: Srewart L. Upavry, :
Secrelary of the Interior,
Departmend of the Interior,
Washkington, D.C. '

. DEAR MR. SkcreTARY: This refers to the notice of proposes rule-

making concerning rights-of-\va.io ver Indian land (25 CER pt. 161),
which appesrs in the Federal ;i;ister for April 4, 1967 (32 F.R.
5512-14). Section 161.10, headed ‘“‘Power Projects,” concentrates
oh rights-of-wey for transmission lines. In many respocts, these
provisions follow previously issued regulstions relating to trans-

' [n(iss)ion Yines over public lands (43 CFR 2234.4-1(b)(4) and 2234.4—
Hech). . )
. Xs you know, this subject has been of particular concern to our

committes for several years. Wo were. especidlly interested, therelore,
to compere the provisions of the existing regulations for public lands
with the proposed regulations for Indian lands. We have noted many

-differences between the existing regulations and the proposed Indian

lands reguletions. A number appear. to_be differences of substance.
- It would be appreciated if you would inform ths committee of
the reasons for these differences. Pleass explain fully, including

. discussion. of such factors as basic st.a.tut.m:iy suthonty, existing
e

regulationy affecting Tndian lands, new policy determinations, praoti-
cal operating experience, special circumstences erising out of the
nature of the Indian lands, need for clarity of language, snd any
others you deem significant.
incerely yours,
Witiax L. Dawson, Chairman.

DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
. Washington, D.C., September 12, 1967.
Hon. Wiutian L. Dawson,
House of Representatives, Washkington, D.C.

Dear Mr. Dawsoxn: This is in response to your lstter of April 24
which requested information about the reasons for differences botween

power project nght.—of-wa.y refulations set out in 43 CFR 22344-1
ula

and the propused revised regulations covering Indian lands, 25 CFR
161, as published in the Federel Register on April 4.
. (21y
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The basic statutory suthorities under which the regulations at 43
CFR 2234.4-1 were issued are the act of February 15, 1901 (31 Stat.
790}, as amended (43 U.S.C. 959), and the act of March 4, 1811 (36
Stat. 1253), es amended (43 U.S.C. 961). The 1901 act provides for
only e revocable permit end limits the width of powerline projects
to 100 feet. The 1911 act provides for easements the term of which

shall not exceed 50 years and the width of which shall not be more
+ than 400 feet. These acts were superseded by the Federal Power Ast

of June 10, 1920 (41 Stat. 1063), as amended (16 U.S.C. 791-825r)
where ei:ower projects for the §enerat-lon and transmission of primary
- hydroelectric power zre involved. The above acts, in addition to
‘covering certain public lunds of the United States, also applied to
Iand on an Indian reservation. Prior to 1948, this wes the only general
suthority existmii under which electric groject rights-of-way could
anted on Indian land. The sot of February 5,1948 (62 Stat. 17;
25 U.S.C. 323-328), empowered the Secretary of the Interior to grant
: ghts-of-wey across tribal or allotted Indian land for an purpose.
“There are no limitations in this act concerning the width of particular
types of rights-of-way or the term for which they can be granted.
 Although the 1948 act did not repeal other right-of-way acts, its
‘practical effect wes. to eliminite the necessity and desirabilit Jof
using such acts, with the exception of the Federal Power Act which
still covers primary hydroelectric power proﬂ:chts on tribel lands.
. The proposed revision of regulations dPub ished as 25 CFR 161.10,
“Power Projects,” is in most respeets identical to the present regule-
tions found at 25 CFR 161.27. The differences are as follows: )

1. § 161.27(z) published as proposed 161.16(a) was changed for
editorial dpurpo_s&s, to eliminate redundancy, and to remove pro-
‘cedural details which more né)propria.bely belong in the Bureau
_o{,;[nd:im eélﬂ'a.xrs ranual. We do not believe a change of substance
is involved. :

2. § 161.27(b) has been omitted from the proposed revision
because it contemplates the submission of meps which may not
alweys be required under the proposed 161.8, and because it
fpeclﬁes en optional maximum wigth which is not required by

aw. _

3. § 161.27(c) published as proposed 161.10{b) has had one
minor editorial change made,

" 4. §161.27(d) published as proposed 161.10{(c) has been revised
to reflect u change in the numbering of a prior section and because
stipulations which previously were man atory (161.7) would now
be optional (161.8),

.8, § 161.27(d) (12 wblished as 161.10(c)(1) has been changed
only by addition of the number “161" at the end.

6. §161.27(d)(2) and subparagraphs (i) through (xi) have been
published as 161.10(c)(2) and subparagraphs (i) through (xi)
without eny changes in the text. . : )

. . §161.27 (¢) and (f) have been omitted in the proposed
revision because these subsections deal rimarily with maps
which may or may not be required asset out in the proposed 161.8.

As requested in your letter the following is a comparison of the pro-
posed revised 25 CFR 161 and 43 CFR 2234.4-1 -

1. § 2234 4-1(a (1) and (2) contain references to the 1901 and
1911 acts under which some types of rights-of-way can be granted
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‘through public lands end certain reservations. The width and
term limitations are statutory. Although these same laws apply to
* Indian reservations. it is contemplated that vights-of-way on
-Ingmn lands will be granted under the 1948 general right-of-way

- act.
2. Language similar to 2234.4-1(a){(3) is set out in the pro-
- posed 161.2(c). The differences that exist in these two sdctions
- stem from the fact that the Federal Power Act applies only to
- tribal Indian lands, not that which is allotted, end tribal approval
-of annusal charges must be obtained when the tribe is organized
under the Indian Reur%lanization Act. Also, the language in 43
CFR is directed at public lands of the United States snd not at
Indianreservations.
_ 3.8 2234.4—1(&{(4) concerns acquir¢d lands of the United
States and similar language is not considpred necessary in fegula=-

tions covering Indian lands.- ' )

. 4. §:2234.4-1(b)(1) (i) and (ii) deel with rights-of-way applica-
tions in mational forests and on lands not under the control of
the Department of the Interior. Similar language is not pertinent
“to lations covering Indian land.

5. § 2234.4-1(b) (2) and (3) relate to rights-of-way other than
- for power projects, or require information not needed in granting
" & right-of-way over Indian land. o ]
"~ 6. §2234.4-1(b)(4) prescribes requirements to be set ocut in
" transmission line rights-of-way 'apliliqations. The _propos
~ regulations 25 CFR 161 contemplate that applications for nghts-
“-of-way will contain such information and be sccompsnied by
‘meps sufficient to permit the Secretary and the Indisn landowners
. lo-evaluate the proposal. The detailed information which should
“be set out in applications is considered to bs :.r]gropnate for the
" Bureau ms.nuai) rather than the remulations. Also, much of the .
information required by 43 CFR 2234.4-1(b)(4) is pot considered
essentis] in evaluating & trensmission line right-of-way applica-
tion on Indian land. .. )
7. §2234,4-1(c) contains the terms and conditions to which
an applicant for a power transmission line right-cl-way must

agree.
_Subparagraph (1) is considered adequately covered by 161.8(s).
" The )proﬁsmng of subparagraph (2)0;_11‘6 covered by 161.10(b).
" Subparagraph (3) is similar to 161.10(a). All of the detail set
- out in subp aph (3) is not considered essential or pertinent
for Indian reguiations.

Subpuragraph (1) is identical to 161.10(b) except for minor
editorial changes.

Subparagraph (5) is substantially the same as 161.10(c); the
substa?c;e( <)>f (5)() is in 161.10(c)(1); and that in (5)(i1) is in
161.10(c)(2). y

The provisions of subsections (5)(ii) (s), (<), (d), (e), (D), (g)
(k}, (i) and () are substantially the same'as 161.10(c)(2) (i), (1),

@), (iv), (v}, (vid), (viii), (ix) and (xd),}respectively. .

The language of subparagraphs (5)(ii)(p), (5 {5) (i) (k)

are not considered necessary for Indien rejrulations.
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The substance of subsection {6) insofar es it would pertain
to Indian reservations is covered by 161.2 and 3.

The l_a.nguage in subsection (7) 1s not considered necessary in
Indian regulations.

. _The provisions in subsection (8) are essentielly covered in
‘161.6. . .
. Two provisions in the proposed Indian regulations 161.10(c){2) (v)
end (x) sre not in 43 CFR 2234.4-1, but they have been in the &ndian

_-Tegulations for many years. Subsection (x) is considered particularly

appropriste for Indian regulations because it offers s degree of rec-
iprocity which may offset to some extent the other conditions
im . : .
~ There are seversl reasnns for the differences which exist between the
propesed revision of 25 CFR 161.10 and 43 CFR 2234.4-1. One of
these is the statutory authority, which has already been mentioned.
Another is the fact that the proposed regulations were developed from
existing Indian regulations and not from the public land regulations.
The regulations in 43 CFR pertain primarily to lands in which the

United States holds e proprietary interest while the regulations in
25 CFR, relate to lands Whi(‘.’?l

.to Indians. As a matter of fact, 8 number of Indian groups have

are in essence private property belenging _

argued quite fervently that ll of the proposed 25 CFR 161.10 should
be eliminated from the regulations on the theory that it exacts a
benefit for the United States at the expense of Indians.

From a ?loh'cy standpoint it is our desire that full authority to

a}Jprov_e rights-of-way be hcld at the operutional levels of the Bureau
of Indian Affairs. Consequently, the Indian régulations have been
brondened. to vest more discretion in operating officials. It is also
a matter of policy that all Indian rights-of-way will be-granted under
the 1948 act. This, we believe, will greatly simplify and standardize
right-of-way procedures,
-Our experience demonstrates that granting rightsof-way on Indian
land by endorsement of a map is unsatisfactory, Resort mnust be made
to exiraneous documents to discover all of the terms and conditions
of the grant, For this reason the proposed regulations contemplate
the use of u deed to grent easements and only those maps “'hicfl are
deemed necessary or desirable will be requirc({ ) '

A large number of coraments on the proposed regulations have been

received. At the request of several persons, the comment period
has been extended for an additional 30 days.

At the time the comments we now have and any others which we may

receive are evaluated, further consideration will be given to revisions
ar deletion of 161.10,

Sincerely yours,

Davip 8. Buack,
Under Secretary of the Interior,
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ConcrEss oF THE UNITED SraTEs,
Hovuse oF REPRESENTATIVES,
NATURAL RESOURCES AND PowER SuncoMMITTEE,
oF THE CorprrTEE ON GoOVERNMENT OPERATIONS,
Washington, D.C., November 2, 1967.

‘To: Hon. Robert, E. Jones, Chairman, Natural Resources end Power
Subcommittee.

From: Subcommittes staff,

Subject: Proposed revisions i Interior Department’s reguletions
governing rights-of-way over Indian lands (32 F.R. 5512,
Apr. 4, 1967).

* . You have asked for a memorandum concerning the effect of
revisions which the Interior Department proposes to make in the De-
partment’s regulations governing rights-of-way over Indian lands.

The present regulations are in 25 Code of Federal Regulations,

urt 161, The proposed revisions were published in 32 Federal
egister 5512, on April 4, 1967. :

On April 24, 1967, Chairman Dawson requested the Interior
Department to furnish an explanation of the differences between the
existing Interior Department regulations covering rights-of-way for
power projects over public lands (43 CFR 2234.4-1) and the proposed
revision of the regulations covering Indian lands. Under Secretary
of the Interior David S. Biack responded in a five- age letter dated
Se?)lember. 12, 1967 (copy here attached), which Charrman Dawsou
referred to this subcommittee for further study.

.- 'The Under Secretary points out, in the third paragaph on page 4,
that there is an essential difference between lands in which the
United States holds a proprietary intefest, and Indian lands which

-'are the private properly of the Indians. It appears to us, however,
that this essential distinction is_ largely ignored in the pro

revision of these right-of-way regulations,

From the standpoint of Indian rights the most radicel change
proposed by the new regulations is abolition of the power of so-called
“unorganized” Indian tribes to veto the granting of rights-of-way over
their lands. This veto power is provided by section 161.3 of the pres-
ent regulations, which requires prior written consent from the tribal
councll of any Indian tribe, organized or unorganized, before the
Secretary of the Interior may grent a right-of-way, or even permission
tu survey or commence construction on a proposed right-of-way, over
its lands. Such 2 requirement has been in force for 16 years.. It has
greatly enhanced the ebility of “unorganized” tribes to manege their
- twn property and has strengihened their bargaining positions with oil

and gas pipeline companies, electric power companies, and other
npRIicants for rights-of-way on their reservations. .

n ‘‘organized” tribe, in Indian Bureau parlance, is one that
has adopted a constitution and bylaws in accordance with the Indian
. Reorganization Act (25 U.S.C. 461-473, 474-479) or the Oklahum:
Indian Wellare Act (25 U.S.C. 501-509). All others are ““unorganized.

The terms “organized” and “unorganized” used in this way are some-
what misleading, because some tribes which did not adopt constitu-
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tions and bylaws under one or the other of those acts nevertheless
have highly developed governmental organizations, and some tribes
which did adopt such constitutions and bylaws have scarcely any
orgenization except on peper.- The largest American Indian tribe,
with probebly the most elaborate governmental organization, the
" Navajo, for example, rejected the Indien Reorganization Act, end
falls in the “unorganized” category. It has 100,000 members, about a
fourth of all tribal Indians in the United States, and owns lands
having an aree about the size of the State of West Virginia.
- The Indisn Reorgenization Act (25 US.C. sec. 476) and “the
Oklashoma Indien Welfare Act (25 U.S.C. sec. 503) confer on “or-
ganized” tribes the power to preveps the sale, disposition, lease, or
encumbrance of tribal lands, interssts in lands, or other tribal assets
- without their consent. The general Indian rigl'lt.-—of-wa._y statute (act
‘of February 5, 1948, 62 Stat. 17, 25 U.S.C. 323-328), cited s author-
© ity for issuance of ‘the proposed hew regulations, explicitly requires
consent only of “organized” tribes befors tha Secretary mey grant a
. right-of-way across their lands (25 U.S.C. sec. 324). The proposed
regulations do not affect the power of “orgenized” tribes to veto
tight-of-way grants, However, they would take away sucgéuyo\yer
from “unorganized” tribes, upon whom it was conferred by regulation
rather than by statute. T

The legislative history of the 1948 Indian Right-of-Way Act, how-
ever, shows no.congressional intent that consent ought not to be sought
- from “um-u-ganizeg,f'a tribes, The purpose of including the consent
requirement for “organized” tribes was merely to prevent.implied
' supersession of the Indian Reorganization Act and the Oldahoma

Indian Welfare Act. (Seo S. Rept. 823, 80th Cong., second sm{
. The 1948 statute was, in fact, one in & series of congressiona
enactments, starting with the Indian Reorganization Act in 1934,
which gave increasing encouragement to Indian tribes to manage their
own property. Previous Indian right-of-way acts! had not contained
any requirement for tribal consent before the Secretary of the Interior
made grants across tribal land,

Similarly, the act of May 11, 1038 (25 U.S.C. 3962-396g) conferred
authority on the Indion tribes themselves, whether “nrganized” or
*“inorganized,” ‘to refuse to lease their lands for mining purposes,
* whereas the prior-law had empowered the Secretiry without tribal

consent to lease such land for mluinﬁ tiard minerals. See act of June 30,

© 1919, as amended by acts of Mare 3, 1921, and December 16, 1926 -
(25 U.S.C. 399).

... The various termination aets of the Eisenhower administration
. likewise enlavged the responsibility of the Indian tribes affected for
. the management of their own property and correspondingly diminished
~ -the Secretery’s suthority. See generslly 25 U.g'.(,‘. §64-564x, 677~
677au, 691-708, 741760, 791-806, 826-528, 841-853, 891-901,

.. -At the time of enactment of the 1948 Indian right-of-way statute,
Interior Department re%i:lations did not require consent of “un-

- organized” tribes Lo‘enable the Secretary to make right-of-way grants
e T R L Y s s e,

Actof Mar’3, 1001, ch. 837, 31 ., Bee 3 X111 )

¢ .3, . 832, 31 Stat., 108, Bee 31 U.6.C. 311, 319, o
nlActnrHar. 11, 1904, ¢h. 505, 32 Stat. 65; amended by scl of Mar, 2, 1017, ch, 148, 39 Btat_§73, Ben 25 V.5.C.

At of Apr. 21, 1924, ch. 400, 45 Bat. 442, Bee 25 U S.C.322.
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-over “eir reservations, See 25 CFR, 1939 ed., 256.83. In the first
Tevision of the regulations following the act, however, the Depart-
ment 'm;é-.oscd & blanket requirement of consent applicable to “un-
orgenized” as well as “organized” tribes. See 16 F.R. 8578 at 8579

- (Aug. 25, 1951), This retiluirement hes remained in effect unchanged

to the present day, and hes never been disepproved by Congress. It

currently appears at 25 CFR 161.3.

. An analogous administrative requirement for tribal consent to
limber sales, whether the tribe is “orgenized” or “unorganized,”
eppears 8t 25 CFR 141.7(a), despite the fact that the act of Congress
euthorizing sales of tribal timber has no consent requirement. See
act of June 25, 1910 (25 U.S.C. 407).. ' .

The removal of the consent requirement and reassertion by the

Secretary of power to grant rights-of-way across lands of "uncrga-
nized” tribes over their opposition, as contemplated by section 161.3

of the pro%)osed regulations, therefore, is a surprising reversal of
the trend of more than 30 years duration of increasing the authority
of the tribes over disposition of their assets and correspondingly
diminishing that of the Secretary. For this reason alone it requires
clear and convincing Ej:stiﬁcation.

., An involuntary taking of interests iv tribal Indian land almost
Cinvariably gives rise to emotional publicity, bitter litigation, and
protracted work by Congress on relief legislation. Because of its
extremely disruptive effect on Government operations as well as the

Indians, it should be considered only as a last resort, and then only
in a {ramework of unusually thorough procedural safeguards. The

‘i}roposed regulations do not have such sufeguards for unorgzanized

ndian tribes, For example, the proposed section 161.3(b) coutains
the following sentence:

If a tribe is not organized under the provisions of any of
the above-mentioned acts but has-a governing body recog-
nized by the Secretary, the applicant for a nght-of-wey

- should seek the consent of such governing body to the grant
‘before applying to the Secretary.

This sentence states only that the spplicant “should seek™ the
‘Indians’ consent, but he is apparently not required to do so, or even
to give them notice of his application before the Secretary graunts a
right-of-way over their lands. Furthermore, the new regulation con-
tains no provision for a hearing to the tribe on its objections before
the grant is mede. .
Some of the “unorganized” Indian tribes have been guaranteed
- by treaties that no non-Indian shall ever be permitted to settle upen
or pass over their lands without their consent. Such treaty stipula-
tions are entitled fo equal recognition with the Indian Reorganization
“Act and the Oklahotna Indian Welfare Act as limitations on the Sec-
retary’s auwthority to g&:nt rights-of-way. In addition, the principle
expressed by Under S retar‘f- Black—that Indian lands are their
private propartg;—-certainl}' eserves a greater recognition than is
" present in a replation which purports to empower the Secretary to
grant away interests in the Indians’ land without their consett.
There may be cases where overwhelming public necessity will
justify the condetnuation of rights-of-way over tribal Indien land de~
spite the opposition of the Indian landewners. These cases are as apt
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to involve “‘organized” as “unorgenized” tribes. In either case, we be-
lieve that involuntary dispesal of the Indians' liroperty rights ought
not to be done by :gni:ﬁstrative action of the Interior Department,
- because the trust and guardianship responsibilities which the Secretery
of the Interior has toward Indiens ought to disqualify him from acting
as referee between them and others seeking interests in their lands.
. Present law generally requires a special act of Congress to condemn
tribal Indian land. If there are frequent instances of Indian :ribes’
unreasonably refusing to consent to the Secretary's granting righis-of-
way over their land which are essential to the [ fillment of public
purposes and the public welfare, then Congress might consider enact-
g Jegi-lation authorizing the gers_on or egency seeking the right-of-
- 'way to institute a suit for condemnation thereof in & ederal court.
Such suit would be, of course, subject to the regular safeguards of the
judiciel process. In such legislation, Congress might, in view of the
special status of Indian reservations, Tequire that the condemning
egency establish the necessity for taking by clear end convincing
evidence. -
(At this stage of history we believe it is a backward step for the
- Secrel;n.r{l of t e Interior, by amendment of the regulations, to au-
thorize the granting of rights-of-way over the lands of the “unorga-

", nized” tribes without their consent.

u

- - The proposed section 161,4 would authorize the Secretary to make
& right-of-way grant of Indien tribal lands for » consideration of less
then its fair market value plus severance damages, without the con-
sent of the Indians. The present section 161.4 now requires peayment

* to the landowners on the basis of en sppreisal which the law specifies

must provide “just’ compensation (25 U.S.C, 325). The Indisns may,

of course, choose to waive compensation, and there may be instances
in which it will be in their interest for the Secretary, with their con-
sent, to grant rights-of-way for nominal or no consideration, under
circumstances similar to those listed in 25 CFR 131.5(b)(2) which
~ authorizes rent-free leases for public and religious purposes and to
tribel members. However, the latter section is ve different, from the

proposed section 161.4 in at least two respects: (3 Indian tribal Iand

eases are granted by the tribes themselves subject to the approval
of the Secretery, whereas the rights-of-way are granted by t{;e Sec-
retary, and if the new regulations become law, without any require-
ment for tribal consent in the case of “unorganized” tribes. (2) The
proposed section 161.4 does not define the circumstances in which

‘the Secretary will grant rights-of-way for less than fair market value

‘end severance damages, wherees section 13L.5(b)(2) spells out the
circumstances in which lease rentals may be at less than the fair
market value. We suggest that the propesed section 161.4 should be
amended to specify, 85 does section 131.5(b)(2), the instances where
rights-of-way may, with Indian consent, be pgranted for reduced
consideration. : St

ni

'The proposed section 161.7, entitled “Permission to Survey,” omits
the following requirements in the present section 161 4:
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(1) Written application; )
(2) Filing with the local superintendent of the reservation;
(3) Adequate description of the proposed project;
(4 Written consent of the Jandowner (if the tribe is “unorga-
mz My

- b(ils) Tividence of the applicant’s good faith end financial respon-~
sibility; _
{6) &Iandatory deposit to pay for dameges which may resuit
from the survey. .
Thus the new regulation would permit the Depertment to grant

‘permission to survey the lands of sn Indian tribe:

(i) Upon oral application;
-ﬁ eﬁ) Presented in its YWashington office and not on file in the
. (3) Without adequate description of the proposed project;
(4) Without consent of. or even notice to the tribe if it is an
"unoxglgmized" tribe; :
. (5) To an irresponsible applicant;
(6) Without any deposit for damages. .

Such a regulation seems both inadequate to protect the Indians and
unduly loose as a basis for administrative meanagement of other’s
property.

v

.~ Thenew seqtion 161.8 makes a substantial change by providing that

the Secretary may, in his discretion, require the applicant to agree to
the following stipulations, which are mandatory under the present

~ section 161.7:

“(n) To construct and meintain the right-of-wayinse workman-
like manner; i

“(b) To indemnify the landowners against any lability for
damages to life or property arising {rom the occupancy or use of
the lands by the applicsnt; . .

“(¢) To restore the lands as nearly as may be possible to their

_ originel condition upon the completion of construction;

#(d) That the applicant wili not interfers with the use of the

lands by or under authority of the lendowners for any purpose

consistent with the primery purpose for which the rig t-of-way
was granted.” .

“The oorrospon.d.ing;eetion of the publis land reguldtions, 43 CFR

~ 2234.1-3(c), prescribes 13 mandatory conditions for all rights-of-way.

The only justification for the Government’s requiring lesser pro-

 tections for Indian trust property than it doems necessary for its owm

property is when the Indians request such lesser protections. However,
the proposed new regulations do not provide for waiver of mandatory
conditions upon request of the Indians. Instead, they merely state the
conditions which may be imposed in the discretion of the Secreta.\I
This change apgem to disregard the Department’a trust responsibili-
ties and the rights of the Indians. '

Y

"The last sentence of propased section 161.10(c)(1) provides that if
the Government acquires the apgplicant’s transmission line, the
compensation paid to the applicant shall not include any value for the
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right-of-way. This provision is similar to one ini the existing regulation
161.27(d)(1), and is derived from similar regulations eppliceble to
public lands (43 CFR 2234.4-1(c)(5)(i)). An applicent necessarily
will pay less to acquire a right-of-way which is-subject to uncom-

* pensated taking by the Government than to acquire ons which can be
+ taken only upon payment of just compensation. Such a provision there-
fore _deFresses the velue of the assets the landowner seeks to grant for

Tight-of-way purposes. In the public land regulations such .a provision
is an appropriate exercise of discrotion, because the property whose
current velue is being depressed 3s the Government's own and the
Government reserves in itself a right of recapture of equivalent value.

-However, in the case of Indian lends, which, a3 Under Secretary Bluck

has emphasized, are property of the Indiens, such a provision amounts
to the Government’s depressing the current value of someona else’s

property, its Indian wards’, for its own benefit. The last sentence of =

proposed section 161.10(c)(1) iz thus clearly incomsistent with the
Government’s trust obligation to the Indians. Presumably it was
copied over into the Indian regulations from the publie land ragula-

 tions by inadvertence. It ought to be deleted,

vI

Another major deficiency in the proposed new regulations is that

- they omit the requirements of the present sections 161.7 through

161.16. These sections now specify the following matters:

- Section 161.7 specifies the contents of alpplic,at.ions.
Section 161.8 requires maps of definite locations.
Section 161.9 deals with the field notes.

. Sections 161.10 and 161.11 require right-of-way surveys to be
tied into the cadastral survey, or in the case of unsurveyed land,
to readily identifiable natural objects.
-Section 161.12 requires the survey map to show intersections
with township and section lines. .
Section 161.13 requires engineers’ certifirates of accuracy of
right-of-way surveys.
Sectior 161.14 requires apprajsal and scheduling of damages.
. S:ctmn 161.15 provides for deposit of damages by the appli-
cant, : . .
Section 161.16 states the time and manner for a proval of an
-gpphcaﬁi?n, and requires prompt notice to the applicant of such
approv ‘

‘Except for service lines.(as to which sec. 161.21 in the present

~ regulations allows simpler procedures), we think that mandatory and

explicit mapping and aurvgghre uirements are essentisl for effective
®

) elimination of such _re?uirements opena
oor to creating clouds on title to Indian lands o unasacertainable

- extent—floating rights-of-way, which in the case of unsurveyed Indian

land, may constitute prior servitudes not merely on entire legal sub-
divisions but entire reservations,

he omission in the new tegulations of language deseribing the

time and manner in which right-of-way grants become effective muy

cause hardshi}) to the grantees in establishing title to their facilities on
o)

Indisn land for mortgage financing purposes, and to the tribes in
mainteining accurate land records. -
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While the proposed new regulations eliminste the requirement for
maps they do not specify what instruments will be used in their place.
Under Secretery Black’s letter to the chairmen of September 12 states
that rights-of-way will be granted by deed. This is particularly sur-
prising since the legislative history of the 1948 Right-of-W:ﬂ' Act
shows that the inconvenience of using deeds in the case of allotted
Indian lands was one of the principal reasons urged by the Department
for adopting the present l}ndian ight-of-way statute. See Senate

"Report 823, 80th Congress, second session, quoting letter dated
g }uéz 22, 1947, from Secretary of the Interior to President pro tempore
of Senate,

v

The disregard for the Indians’ rights is further indicated by the fact
that the introductory paragraph of the proposed Indian ﬁgﬁt—of—way
reﬁrlations a5 published in the April 4 issue of the Federal Register
-fails to mention that the proposec{) regulations take away the right of
“unorganized” tribes to give or withhold consent to the right-of-way
grant and in other respects diminish the rights of the Indians vis-a-vis
the- Department of the Interior and percons seeking rights-of-way
over their Jand.

CONCLUBION ' .

. The I}Jroposed new Indian right-of-way regulations appear sub-
stantially more disadvantageous to the Indians than the present

re%:;_lations.

' e suggest that the subcommittee ask the Department tosupply
the informstion concerning rights-of-way over Indian land, ss out-

lined in the attached draft of letter prepared for your consideration.

ConarEss of TRE Unitep Startes, .
Hovuse oF REPRESENTATIVES,
Natvrawn Resources axp Power SuscoMMITTEE,
’ CoMMITIER 0N GOVERNMERT QPERATIONS,

Waskington, D.C., November 6, 1967.
Hon. Srewarr L. Ubary,

Seeretary of the Interior, _
_Department of the Interior, Weshington, D.C.
. Dear Mz, Secrerasy; Chairman William L. Dawson of the House
Government Operations Committes has referred to this subcommitics
the letter of September 12, 1967, from Under Secrotary David S.
113159‘11: al:ougeming the proposed regulations on rights-of-way over
ndian land. oo
- The gubcommittee staff has furnished to me a memorandum dated

November 2, indicating that the proposed regulations edversely
affect, the rights of the Indians. Eaclosed is & copy of the subcommittee
staff momorandum. I.would appreciate receiving your comments on
the points reised in the subocemmittes steff memorandum.

In addition, it would be appreciated if you would provide to us the
following information:

1. With respect to the Department’s experience in being unable

to obtain Indian consent to the granting of rights-of-way over
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* . Indian lands, plesse provide the information requested on _the
eng&s)ed table A (organized tribes), and table B (unorganized
tribes),
2. In what circumstances generally does the Department intend
‘o use its authority to grant rights-of-way without tribal consent,
if the proposed regulations become effective?
. 3. In what circumstances, if any, does the De artment con-

. template granting rights-of-way across tribal lands without
tribal consent for a consideration less thar fair market value
plus severance dam

4. Does 25 CFR pert 161 (either in the eurrent version or the

roposed version) apply to acquisition of rights-ofl-way acroes
ndian land by the United States or any of its agencies—

(z) in order to egrovides services to the Indians of the
reservation involved {e.g., domestic water .and sewer [a-
“cilities)?

- (b) for purposes unconnested with providing services_ to
the Indians (e.g., Bureau of Reclamation power lines which
cross but do not serve an Indian reservation)? .

5 1If {our answer to either part of the preceding question is
“No," please—

* {a) describe the procedures whick are. followed in lieu of
eomg]mnce with 25 CFR part 161; :
- (8) furnish us & copy of the documents which prescribe
such procedures;
- -, (€) state the provisions for payment of compensation to
" -~ the Indian landowners by the Goverriment; ange

(d) state the circumstances, if any, in which less than full
market velue may be paid to the Indien landowners by the
Government, L :

6. The notice of proposed rulemeking refers to “methods of
conveyance used in the commercial world” which will be used
under the proposed revised regalation, but the regulation does
not describe them; -

(a) What methods of conveyance will be used under the
progosed regulation? . ' .

(6) What partieular administrative act will make the
grant effective for title-search purposes? '

7. If the Departnient contemplates granting rights-of-way
(cther than for service lines) that have not been surveyed, how
-such rights-of-wa _be described in the granting documents?
ta.sl. P(l)easo provide t eﬁmftgrmahon requgabedfon thﬁ- oncrlosecl
¢ L concerming applications now pending for richts-of-wa
over Indian lav.ndst.ng PP S - 4

9. Would the D_egartment support legislation to authorize
condemnation of rig ts-of-way over Indian tribal land in the
- Federal courts, &3 an alternative to authorily in the Secretary
to grant rights-of-way without tribal consant;
10. If your answer to question 9 is “Yes” to what & pe of
persons should such condemnation powers be made availeble and

what conditions and safeguards should be included in such
legistation? '
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ments which, according to Under Secretary Blac

a3 -
As you know, this commitice has for a long time been interested in
the re,irlulat.lons concerning rlihts-of-way, especially with respect to
power lines. The committee’s hearings and report concerning the De-
partment’s wheeling regulations (ses H. Rept. 1975, 84th Cong.) led to
the adoption of the present regulations in 43 CFR 2234.4-1(c)(5)
concerning public lands, 36 CFR 251.52(d) concerning forest lands,
and 25 C 161.27(d) concerning Indian lands; and our committes
staff perticipated in the preparation of those riillations. The com-

's letter, you have
already received from numerous sources concerning the proposed re-
vised regulations and the views expressed in the enclosed subcom-
mittee staff memorandum may result in considerabla changes in the
regulations. We would therefore appreciate your sending to us the

.revised regulations, as amended, before they are adopted.

Sincerely,

Rozserr E. JonEs,
Chairman, Netural Resources and Power Subcommittee.
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DEPARTMENT OF THE INTERIOR,
O¥rICE OF THE SECRETARY, o
: o Washkington, D.C",, Jenuary 27, 1968.
Hon. Roserr E. JoxEs, ,
Chairman, Natural Resources and Power Subcommitfee of the Com-
millee on Governmen! Operations, Flouse of Representaiives, Wash-
inglon, D.C",

Dear Mz, Joxges: This is in response to your letter of November
6, 1967.
First, let me say that the central purpose of the proposed rezula-
tions is to simplify the procedures for granting rights-of-way over
Indian lands; to bring such procedures in line with those generally
nsed and understoad iu the jurisdictions where the lands are luc:tte(_i.
. For example. in most jurisdictions the grent of a right-of-way is
evidenced by « deed. Under existing regulations the grant of n right-
af-way over Indian Jands is usunlly evidenced by endorsements on u
map which frequently does not disclose all of the ferms, conditions,
et cetern, of the grant. To discover the entire sgreemnent it is nal un-
ustial to have to refer to extranems nuteriuls, .
It ix not intended thit 1he proposed regulations should work any
substantive chimnges: particulardy. it is not intended that they should
operate or be applied to diminish safeguurds for the protection of
the Indians er to their econpmic dotriment. Thev nre essentinlly
intended only to dispense with eumbersome procedures which ure
not requiresd for the protection of Tadian interests and which serve
onlv to burden commerre, :
Because the comment= we have receiv
huve heen generally ndverse to xec
in the ease of tribes not onnized under the [ndiun Reorganization
Act or the Okkabona Welfure Act, that the Secretary may geant rights-
of-way withoud their consent, we are inelined to chuange the section tn
* pruvide, in tie ense of tribes having a form of organizntion approved

by the Seeretury (shether purugnt- to the above sets or otherwise),
that rights-of-way will nit be granted without the consent of the
zoveraing budies” (The stafl memorandiwm submitied with your letter
i5 in_error in sugeesting that in the parlance of the Bureau of {ndizn
Affnirs tribes vnranized outside of the provisions of the ahove mentioned
uets are - “unorimtized.” This term is applied to proups which are
without any form of oraunization reconized by this Department.

e recopnize many tribul organizations established outside of the
provisions of these uets,)

We caunot ugeree, however, that the change from existing resulations
contemplated by (his section was “endienl.” Indeed, the proposed
provisions were ttendut 1o do nothing tiere than bring the regulations
more precisely in line with the statntes. As the staff memorandum
recognizes, the stntutes authorizing grauts of rights-of-way over tribal
lands make elear that tribal consent is required only in ihe vase of

ed to the proposed resulutions
tion 161,34, in<ofar as it provides.
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tribes organized under the Indian Reorgenization Act or the Oklahoma
Welfare Act. It has always been understood, not onl by officers of the
Depertment but by meny who have represen parties desiring
rights-of-way over tribal lands, that the Secretary hes the authority,
‘regardless o regulations, to grant the same on his own initiative in the
case of tribes not organized under the above acts. Subject to further
ch by the Bureau, we recall no modern instance in which a right-~
of-way has been grented over lands of a tribe organized outside of these
acts except with the consent of its governing body, although from time
to time we have been reminded by applicants that it would be com-

- petent for the Secretary to do so pursuant to a waiver of the regula-

tions. See 25 CFR 1.2,

Our response has ’lﬁ%f’ been that while we recognize the Secretary
has such authority, it be exercised enly in extraordinary situations

_where the tribe’s refusal of consent is clearly contrary to.its own best

intetests. No change in this policy was contemplated by the proposed
;oiiulauons. but we are inclined to racast section 161.3 es indicated
’apove, .
Generelly, those requiring rights-of-way over tribsl lands have
encountered no particular problems in obtaining Indian consent. The
aining process ususlly produces ments ‘without unusual

difficulties. In a very fow situations invelving negotiations for rights-

of-way over lands of tribes organized other then upder the IRA or the

- OWA, the tribe’s realization that the Secretary ultimately possessed

authority to grant a right-of-way without its consent and the appli-
cant's realization that the Secretary would not do so except as a Jast
resort and only if the interests of the Indians compelled such action,
may have been responsible for getting the parties back to the bar-
g+ining table afterinitial failure to reach agreement. As steted, the pro-
posed regulations are not intended to effect substantive changes in the
granting of rights-of-way but rather to simplify procedures and forms.

We can think of no cese in which the Department iould grant or
approve the grant of & right-of-way for less than just evmpensation
as that term is interpreted hv Federal courts in eminent domatn pro-

- ceedings brought by the United States.

Apgericies of the United States desiring rights-of-way over tribal

 lands are generally subject to the same statutes and regulstions as

‘other applicents, except that such agencies may also exercise the power
of ‘eminent domain 1o acquire such rights-of-way in proper cases.
The staff memorandum states.that generally special acts of Congress
are required to condemn tribal lands. This is not true when the
United States is the condemmor. Federal agencics may condern
such lands under geners! authorities ta acquire lands for $\'emmental

g . See, e.g., United States v. 5,677.9, Acres, 152 SUPE~ 861
g). . Mont. 1957), 162 ¥. Supp. 108 (D.C. Mont. 1958); e

sien v, Brucker, 162 F. Supp. 580 (D.C.D.C. 1958). When it con-
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" produ ny mischief requiring general legislation. The issues posed
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demns land title to which is in an Indian tribe the United States is
held to the same standards of conzpensation as are applied in other
cases where it acquires private roperty for a public use.

Generally, it is anticipated that grants of rights-of-way under the
proposed regulations will be evidenced by deeds on forms similar to
those customarily employed for such purposes in the jurisdictions
where the lands ‘are located. As at Dbresent, a grant will be effective
when executed by the Secretary or his designee and made a part of the
official records of this Department. The Indigns and the grantee will

{usuelly receive duplicate originals which can bo recorded locelly if -
~ they desire to do so.

The rights-of-way will be deseribed by .the most convenient means
commensurate with the accuracy required in e particular case, o.g.,
by metes and bounds, by reference to a center or subdivision line,
by depiction on maps, or by an appropriate combination of such means.
'The lgct that under the propose_g regulations maps will no longer be
required-does not ‘mean that in appropriate situations they will not

. continue-to be used.

As noted, the Federal Government has the power to condemn

~_ Indian tribal lands. State and local units of government possessed of

the power of eminent domain are authorized fo condemn allotted but

not tribel, lands. Again, no eese comes to mind where a State or local

project has been frustrated or seriously held up by the lack of Sower to
condemn tribal lands. As the staff memorandum recognizes, Ongress
can authorize condemnation of tribal lands under State authority

-when the need arises in particular cases, Undoubtedl , the absence

general power in the States to condemin tribal lends puts Indian

tnbes in a strong barfninin position vis-a-vis the States whenever
of such lands, but, in our view, this fact has not

Y attempting generally to subject, tribal lands to local condemnation

- would go very-deep, right to the heart of the concepts of tribal
‘autonomy and soVvereign im i '

eign immunity.

We would reiteratehat, the Broposed regulations were not drafted
to obviate any par{icdar substantive problems that have been
encoutitered in connection With rights-of-way over Tndian lands, but

. -only lo streamline the procedures and forms for the gra;n,t,inﬁ of such
i . Dglts-of-way, Particularly, the regulations are not intende

to add
of detruct from the powers of the Secre 8s, indeed, they could not

becnuse these powers are statutory, Netther are thoy intended to
diminish safeguards designed for the protection of the Indians, nor
to permit others’to acquire rights in their lands for lesa than full and
Just compensation, - :
. Yo have received n number of comments on the proposed regula-
tions which we are now considering, We will keep you advised,
Sincerely yours, '
STEWART [.. Upavrr,
Secretary of the Interior..
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ConGREss oF THE UNrrep States,

. Hovuse of REPRESENTATIVES,
NaturaL REsources anp Powen SuscoOMMITTES

OF THE COMMITTEE ON GovERNMENT QPERATIONS,
Washington, D.C., February 16, 1968.
Hon. Stewart L. Upary,

Secretary of the Interior,

- Department of the Interior,

Washington, D.C. _

DEAr MR. Szererary: Thank you for your letter of January 27
partially answering mine of November 8, concerning the Department’s
proposal 1o revise part 161 of title 25, Code of Federal Regulations

-(?g ts-of-way over Indian lands—published in the Federa} egister
0! o

April 4, 1967).
e are pleased that you intend to abandon the April 4 version of

* section 161.3, which proposed to permit grants of ights-of-way over

- Indian tribal land without the tribe’s consent (unless the tribe was

in'%n.nized under the Indian Reorganization Act or the Oklahoma
In _

ian Welfare Act).
However, we ere puzzled by your new proposal to provide for
consent only from tribes having a form of organization “approved”
by the Secretary. While we are aware that the Department of the

.. Interior has “recognized” many tribes not organized under an act of

ngress, we know of no general authority o the Secretary, outside
ilie indian Reorganization Aet or the Oklahoma’ Indian Welfare Act,

“+-to “approve,” or disapprove, tribal organizations. It would be un-

.}~ fortunele to introduce such a far-reaching concept upon the occasion

i - of a revision of the ri ht—of-:;? regulations, whic I\:ou say is intended
\

“only to streamline the pro
rights-of-way." . .
n this connection, we would appreciate your providing to us a list

wres and forms for the granting of such

 of Indian tribes which own lands subjeét 1o the rights-of-way regu-
lations and whose form of tribal organization has been: '

(a) “approved” by the Secretary under any act other than the
Hdian ‘Reorganizetion Act or the Oklahoma Indian Welfare
ct; g
(b) “recognized” but not “approved” by the Secretary;
(c) neither “recognized” nor “approved” by the Secretary.
Your letter of January 27 presents no justification for changing the
present language of section 161.3 in any particular. On the contrary,

. your leiter states that (2) “Generally, those requiring rights-of-way

over tribal lands have encountered na particular problems in obtaining
Indian consent” (p. 2); and (b) " * * * ng cuse comes to mind. where
a State or local project has been frustrated or seriowsly held up by the
lack of power to condemn tribal lands" and ** * * this fact has not
produced any mischief requiring general legislation™ (p. 3). More-

© .over, your letter does not attempt to show, and we eannot imagine,

why an unreasonable refusal of consent to a proposed right-of-way

. ismore likely to ocour in the case of a non-TRA tribe, What then is the

justification for changing the present language ol*section 161.3 in any
particular?

Your letter also states, on page 2, that “in extraordinacy situations
where the tribe’s refusal of consent is ¢learly contrary to its own best
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. regulations impose & un
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interests,” the Secretary would “waive” the regulations and issue the
right-of-way over the Indian tribal lands without the tribe’s consent.
Even if there should be any justification for the Department to grant

. any right-of-way- without tribal consent, it appears to us that to do

S0 un e(:i- a “waiver” of the regulations is a particularly undesirable
to do it. :

W
Jgirst.——lt is illegal to weive & re%}dation over the objection of the
person it was adopted to protect. Vitarelll v. Seaton, 359 U.S, 535,

-, Second.—To disregard the regulation would be to disregard the

.. Tight of the Indians to make their own decision as to what is in their
- "own best interests,” and would place the Secretary in a confiiet of.

interest. If the Federul Government wers the applicant for the right-
of-way, the Secretary would be in a conflict oF interest between his
Eosition as trustee for the Indians and his position as an officer of the
beneficiary of the grant. If a State agency or privete organization or

ulid be acting in & con-
troversy where his trust responsibilities toward the Indians impair

_his_impartiality.

Third—The miere claim of power to act in disregard of published
regulations creates an &ppearance of arbitrariness. Where general
iform requirement on &ll applicants, but the

Secretary waives such requirement for a perticular applicant, such
action suggests the possibility of favoritism, regardless of its true

© ‘motive or justification. A Government sgency should remain above

suspicion. :
Fourth.—When the Secretery grants a right-of-way over tribal
Indian Jand without the consent of the Indians, he acts as & condemn-
ing autherity and gives riseto a claim for just compensation for whose
prompt und impartial determination no established administrative

Frpce(!ure_exis_ts. Thé tribe would be relegated to protracted and costly
itigation in the Court of Claims,

The serond and fourth points above, of course, apply to any taking

of an interest in tribal land authorized hy the Secretary of the Interior
without tribal congent, whether pursusnt to repulation or under
due process of law. They attest the wisdom of insisting upen consent
to right-of-way grunts from ol tribes ulike, and of leaving it to Congress

~ to decide when consent has been unreasonably withheld and tribal

land ought to be condemned.

. .The third point shove—that tampering with the consent i‘equire-

© mient raises the possibility of needless suspicion of the Department's

. by the Sengte un

motives—is illustrated bly [ {mtenlial issue that may arise under the
central Arizona ‘llrr_u]e(-t. ill (5, 1004, 90th Cong.) which was passed

the i now pending before the House of Representatives.
Section 2(h) of thig bill contemplates construetion by private indus-
try of a large thermal electrie powerplant which will probably be adja~
cent to luke Powell in Arizona. See suminary report of February
1967 by Interior Department “Central Arizona Project with Federal

-Prepuyment Power Arrangements,” reprinted in hearings before House

Interior Committee on Colorado River Basin project (EHL.R. 3300,

ete, 90th Cong,, first sess., March 1967, at pg.l 70, 86~47, 89; 5. Rept.

408, 90th Cong,, pp. 28, 43). The Arizona Public Service Co., and per-
hups the Salt River project, aad other utilities tssociuted as WEST

1846 -
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" Associates, will probably be participating owners of that plant, and
contemplate neﬁotmtmg the necessery arrangements including the
use of c-,o2a817 :)1111 rights-of-way on Indian reservations. (Hearings,
supra, p. 287,
. ?)unng 2 previcus right-of-way .disguta betiween the Arizona Public
Service Co, and the Navaje Tribe; a departmental official stated pub-
licly that the Departmeént might waive the consent requirement. An
assertion of such power—or mdeed any proposal to modify section
161.3—while the central Arizona project is pending may give rise to

questions as to whether the Department’s revision of the right-of-way

regulation may be intended to weaken the bargaining position of the
Navajos when negotiations are begun by the private owners of the
proposed powerplant. - ,

@ beliove the Department's obligation to protect the rights of the
Indian tribes should be embedied in regulations which clearly end
emphatically preclude any possible misuse of right-of-way grants to
alienate Indian land without the consent of the Indians or to evade

the maximum terms of years fixed in the ects of Congress authorizing
land leasing,

" For all of these reasons, it would appear best to retein the present -

:section 161.3 without any change, and to announce unambiguously
that your Department intends to observe its own r tions.
-~ Aside from the question of Indian consent, it i3 difficult to under-
stand, in view of your statement that the proposed regulations are
not intended to *“work any substantive chenges,” why you contem-
late such extensive revision of part 161 as that published in the
ederal Register of April 4, 1967. "
: While your letter denies any intention to diminish Indian rights, it
* does not negate the possibilities of abuse under the proposed regula-
tions which are discusséd on pages 6-10 of the subcommittee staff
memorandum of November 2, 1867, Nor can assurances in a letter,
though made in the highest ﬁood faith, provide an adequate substitute
for protective provisions duly edopted and published as regulations.
Right-of-way pgrants can be of ’Farﬁpetuul duration and under the
departmental Solicitor's Opinion M-36395 of March 22, 1957 (64 1.D.

i . 70), may be of immense extent. They may include reservoir or power-

house sites, for exam})le. as well a3 rouds, pipelines, and the other
traditional purposes of rights-of-way. .

In view of the -numerous deficiencies which appear to be in the
April £ revision of 25 CFR part 161, it would seem best to withdraw
that draft entively. 1f the present lations impose any specific
undue burdens, particular sections can be amended following publica-

tion of a new notice of proposed rulemaking. When such amendments .

are drafted we request that dyml consider deleting the last sentence of
the present section 161,27(d)(1), as svzgested on page 9 of the sub-
committee staff merorandum of November 2, 1967, S
Your letter of January 27 did not transmit the data requested in
items No, 1 and No. Bﬂour letter of November 6. We would appre-
ciate receiving such dats,
1 Counrrree Nore~The Hoas I3 own b, TL.R. 3304 {see H. Rept. 132, 932k Corg.), and sub-
s S R Tl el S S b G R

- abote, 83 smended; becam Q) of tho revlsed It wus signed by the President on Beptember 20,
1o, Fathe Tas g s e 260, I8E) E
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We would also’ appreciate receiving () three copies of ell corre-
spondence received by the Depertment or the Bureau of Indien Affairs
commenting upon or suggesting the revision of 25 CFR part 161 which
appeared in the Federal Register of April 4, 1967; and (%) & statement,
as to whet extent the Department’s experience with the Arizona Pub-
lie Service Co., the Salt River project, or the WEST project suggested
that procuredures under the present right-of-way regulations are
cumbersome and serve only to burden commerce. )

As stated in our letter of November 6, we would appreciate your
sending to us a c?!py 05 any revised Indian right-of-way regulations
optled.

Sincerely,

) : Ropert E. Jongs,
Chairman, Nalural Resonrces and Power Subcommitiee.

U.S, DEPARTMENT OF THE INTERIOR,
Waskington, D.C., July 12, 1968.

Hon. Roeert E. JoxEs, .
Chairman, Natural Resources and DPower Subcommitlee, Commitice on

Gocernment (perations, House of Representatives, Washington, 1.C.
- DEean Mr. JoNEs: This responds to your letter of ¥February 16,
concerning the proposed revision of regulations covering rights-of-
way over Indian lands, 25 CFR 161, as published in the Federal
Register of April 4, 1957, :

First, with regard to the comment in our letter of January 27 that
we were inclined to amend section 161.3 16 provide, in the case of
tribes huving a form of government approved by the Secretary
{whether pumsuant to the Indian Reorganization Aet, Oklahoma

‘Welfare Act, or otherwise), that rights-of<way would not be granted

without the consent of their governing bodies, “approved” was not
used as & term of art to be distinguished from “recognized.” We did
not intend to introduce any novel, far-reaching concept into the
jurisprudence of Indian affairs but only to distinguish, for purposes
of the regulations, between lands held or reserved for the use and
henefit of “orgunized” groups and those held or reserved for the use of
‘norganized” groups, s those terms were defiued in our letter of
January 27, ' -

There are some cases where Indian lands are nol associated with any
orgunized, recognized or even identifiable Indian group, For instauce,
with respect to certsin rancherias in California, thers is no Indian
entity, de jure or de faclo, empowered to act on behalf of the Indians
for whose benefit the lands are held or reserved. Similarl , the Kiowa,
Comanche, and Apuche Tribes and the Chemehuevi "T'ribe, netther of
which is orgnized under the IRA or Oklizhoms Wellure Act, have no
reengnizéd tribal governments authorized to act for them with respect
to reservation lands in Oklahoma and Californis. The only authority
outside of the Congress, to issue rights-of-way over swch lands is in

the Secretary, Even in these cases, eflorts are made to consult a:lv

]Irldmllﬂ who enn belocated in the area before rights-of-ivay are grant
Under present regulutions, such grants must be tade ss exceptions to
the regulations. The proposed amendment would simply eliminate
the iieed for oblaining exceptions in such situations.
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-area without the consent of the Navajo
“taking such action was considered within the Department,

_- negotiated and were satisfied with the terms of the

o which the

- the position of the former was without support in reason. The
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__As we have stated, in the case of tribes not organized under the
TRA or OWA, the authority of the Secretary to grant rights-of-way
over reservation lands is granted by statute and can neither be

diminished nor enlarged by regulations. Past experience has shown that

sitvations may arise, albeit infrequently, in which the Secretary’s

- obligation to act in the best interests of a tribs would demand that

he exercise his suthdrity to grant a right-of-way despite the absence

| of tribal consent.

While I was not aware that any officer of the Deputmént. stated

‘publicly that we were preEared to waive the requirements of the
rights-of-w

Tésent
regulations and grant ay to develo in the Four (?omem
ribe, the possibility of

The situation which would have caused us to take such action did

-"not mature as the developers concerned were ultimately successful in
" obtaining Navajo consent. Had this not been the ease, however, the

situation would have heen a example of one where the Depart-

ment would probghly have been irresponsible had it sllowed the

Navajos to block the grants because the interests of the Hopi Tribe

-were equally involved.

- First of all, there was no dispute between the Navajos and any of
the developers who required the rights-of-way. The Navajos had
grants

and the compensation provided. Second, the landsp?:wolved were
either jointg owned by the Navajos and the Hopis or were lands in
opis had some interest. The Hopis, who are organized

under the IRA, were anxious that the rights-of-way he granted and

i ~ the interests of both tribes clearly required that they be.

‘The dispute involved was between the Navajos and the Hopis, and

avajos
quite simply refused to acknowledge that the Hopis had sny interest

-in the lands which were the subject of Healing v. Jones, 210 F. Supp.

125 (D.G. Ariz. 1962), sffirmed 373 U.S. 758. The Navejos, for a time,
indicated they might refuss to consent to the rights-of-way to prevent
the Hopis from getting any benefits from the dependent developments.
It was then that we began giving serious consideration to granting
the rights-of-way irresufect.ive of Navajo consént, Even if our responst-
bilities as trustee could be aquared with allowing a tribe to cut off
its own nose to spite its face, we submit that under no circumstances
could ‘they be squared with permitting one tribe to amputate the
rights of another tribe for such purpose. . ] )
¢ Department’s experience with the Salt River project figured in
no weay in tha conclusion that the right-of-way raigfmons ehould be
reviseg. Its experiencs with developments in the Four Corners srea
figured in no way that is still vital. Snly section 161.3 of the propossd,
regulations which, as we haveindicated, we ara now inclined to change,
was drafted with our experience at Four Corners in mind. As we have
said, the proposed change represented by section 161.3 es published
was intended to bring the regulations in line with the statutes, The

thought was that the tions should be go cest as to permit the

tary to exercise authority he clearly has under the law in accord
with, rather than as an exception to, his regulations. As a mstter of
fact, the need to revise the regulations hed been recognized and the

_ gﬁpmtion of the new regulations had been commenced before the

t River or Four Corners situations arcse.
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* received on the proposed rulemaking of
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- We are not persnaded by yoiur nssertion that any p;dgosazl;to‘m}qg_i,‘ify .
gection 161.3 will weaken the bariaining-pomtzbn of ndm.pa_dpnnﬁ
negotiations for rights-of-way sought in connection with projects suc,
as thie proposed thermal electric plant to be built near Lake Powell,

Ariz., under section 2(b) of the central Arizona project bill (S. 1004,

.. 90th Cong., H.R. 3300, 90th Cong.). The tribes concersied in the Lake
~ Powell plant negotiations, the Navajos and Hopis, have recognized
. tribal governments and their positions under the now ggposed. revision

~ of section 161.3 would not differ in the slighlest.
present regulations, : :

m tlhat under
With regerd to your question concerning the need for amendment

- of part 161, we note, as we did mors fully in our letter of January 27,
“that the proposed regulations' are- intended largely to. simplify the

procedures for granting rights-of-way to eliminate certain provisions

~ which have proved cumbersome and unnebasa.ri_. Wo stated that the

proposed regulations were not- mieant to work any “substantive”
changes, merely to emphasize that the changes contemplated were
procedural in nature and not to imply that they were in sny way in-
sigpificant or unneoesaug. ) :

.. Sinee publication of the proposed rulemaking oh..Apl':iLi, 1967, t\:&

have received a substantial number of comments upon the -
revision of part 161. Becauss of the volume of this material it is not
practical to make copies of all of it. We would be happy, however, to

. assist & member of your staff in going througli -the matarial and in

securing copies of such parts of it as’are of special interest. .
: In answer fo your.question concerning the number of applicatipns
for rights-of-way across Indian land, the Bureau of Indian Affairs
reports that during the yesx'ending June 30, 1067, there were & total
of 2,531 rightso -wa.f- issued, while 4,141 'a.ppﬁicutions' remained
‘pending, We shall send you the data for the yoar ending June 30, 1968,
We are presently in the process of anﬂm.the comments we haye
: 18 propo pril 4, 1967, and. anticipate
publication within the near future of revised regulations evidencing
whatever modifications in the former version of the regulations spem
advisable. We shall keep you advised in this regard.
Sincerely yours, ) oL .-
_ Srewarre L. Ubpawr,
Secretary of the Interior,
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- Nmvertere CoNGRESS,
Conaress oF TEE UNrTED Sraves, |
Hovus: or ReprEaxyraTivis,
CorrTEE ON (OVERNMENT OPEBATIONS,
Washington, D.C., November 7, 1968.

Hon. StEwarr L. Uparz,
Secretary of the Inferior,
_ W of the Interior, . .
} ashington, D.C. - .

. _Dear ME. Secrerary: Shortly before Congress adjourned, the

Natural Resourges and Power Subcommittes unanimously approved
“end rxxm:qended to the riull (-.Ef:im' Commlﬁ.ag on’ vm
a) D.B‘ m T - B (N - u » Ly

Tribal Lands Without Totoal C e proposedrepor

X \ ibal Consent.” The pdpoe'ed tt deals .
with the Intetior Depaitment's proposals to amend tho Indiad rights- §

. of-way regulations {45 CFR, pt."161). The committes was consider-

- m§ this report at the time Congress adjourned and will resume con-
sideration of it when Congress reconveres. ' ST

- - It is requested that the Depariment defer action on the propasils

- to amend the aforesaid regulations tntil the committes has completed

o its consideration and ection on the proposed report.

smm ) ’
2 . WLiax L._Dawsou', Chairman.

A et——— .

Ninemeta CoNarrss,
Conaress oF THE Unrmep STATES,
House or BREpRESENTATIVES,
ComurTreE ON GovERNMENT OPERATIONS,
Washinglon, D.C., December 18, 1968.

Hon. Stewarr L. Upavr,

DEAr M. SEcrETARY: Assistant Secretary Anderson’s offics has
informally inquired whether this committes would object to publica-
tion in final form in the Federal Register of proposed amended Indian

right-of-way regulations if present 25 CFR 161.3 is retained without -

ch In a letter to you deted November 7, 1868, I requested that
th:n]g:putment defer action on amending thesa r'g};ot;:f;my rala-
{  tions until the full Committes on Government tions had an
¢ opportunity to complets ita consideration and action on a proposed
mglgﬁt presented by the Natural ‘Resources and Power Subcommities.

o underlying ground for my request that action be deferred will
be removed if section 161.8 is retained in its preseat form. Iunder-
stand that you wish to publish in the Federal Register before the

end of this calendar year, 6o that the revised regulations will appesxr

in nﬁxt year’s boun t:olga;le tlg‘ the Code odeodaral Regu.h._téonsl;]‘;
am happy o o0 Wl at purpose, and you may consiaer
requealt.ug defer mn mthdnwnlzf gection 161.3 is retained without
change in the new regulations.

Sincerely, .
: Whitaax L. Dawsox, Chatrman.
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'U.S. DEPARTMENT oF TEE INTERIOE,
Qrrice or THB SECRETARY,
Waskington, D.C., January £3, 1969.

Hon. Winuiau L. Dawson, )
Chatrman, Commitiee on Government Operations,
House of fkprcsmtm'ws, Washkington, D.C.
Dear Mz, Ceamuan: On November 7, 1988, you requested

. deferring publication, in final form, of the revised proposed amend-
" ments topthe Indian. r_ights-of-wa.y’ regulations, pelz:dmg the Com-

mittée on Government Operations further consideration of the

" 'Natural Resourees and Power Subcommittee report entitled “Disposal

of Rights in Indian Tribal Lands Without Tribal Consent.”
Following recaipt of uesf, & mesting was held with Mr.

= QUL
~ Indritz, chief counsel, and Mrl:e'(ll)a.m; asgistant counsel for the sib-
- tommitfes, in an attempt to resolve the conflicts raflected in: the sub-

committee report. The principal concern revelved around the changes

* in 25 CFR 161.3, particularly es the section applied to grants across
~ certain tribal lands without tribal consent. Thess grants would o

apply to & very few siluations; therefore, sestion 161.3 wes not revised
except to charge the word “Suparintendent” to' “Secretary” for consis-

. tency with the definitions. The chenge of desigriated official does not

change section 161.3 and thua is consistent with your

ma y
" Deceraber 18 lotter withdrawing the deferment request.

We have proceeded with amending CFR 161, es revised, and the

; rlagagé regulations were published in the Federal Register Decomber 27,
L '

: Sincerely yours, '
L . Roserr E. VAuaHAY,
Deputy Assistant Secrelary of the Interior.

O
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